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I.— THE PLEDGE-IDEA: A STUDY IN 
COMPARATIVE LEGAL IDEAS. 


HE place in legal science of the subject commonly spoken of 
as Comparative Law is not easy to settle. Its settlement 
depends more or less on the analysis and grouping that one adopts 
for the various parts of legal science as a whole. Leaving for 
another occasion the question of classification from the point of 
view of jurisprudence, it has seemed worth while to attempt to 
illustrate here the significance of one view of the scope of the 
subject. The choice of topic for illustration was determined merely 
by casual circumstances creating an interest in this particular topic, 
and by the accessibility of material. 

The pledge-idea — briefly expressed, that of collateral security — 
is familiar enough in modern law. But it is distinctly an idea of 
modern times, The various known systems of law recognize it 
with various degrees of definiteness, according to the social stage 
which their development has reached, or had reached when arrested. 
The idea familiar to us has grown, in the history of the law, out of 
a very different one. The attempt here will be to go back to the 
primitive notion of that transaction, and notice its development 


and the traces it has left on the law as handed over to us in its 
later stages. 


To realize the root notion of the transaction, we may put ourselves 
in the place of the primitive traders and try to reconstruct the con- 
ditions of their traffic. In the ordinary case of barter between 
passing travellers, or at the monthly or half-yearly markets, A will 
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find what he wants in B’s hands, but the equivalent which A has 
to give may be either not to B’s liking in kind or not of proper 
value They must and will make a provisional trade or payment, 
B taking something of A’s that will induce him to sell, but A 
having the privilege of substituting later an equivalent not now 
available. So, too, when A has injured B, and B seeks self-redress 
by his own hands, A may be able to buy off B by handing over 
whatever he has that is available, but subject to the right of sub- 
sequent substitution of something more nearly an equivalent. In 
short, all transactions of the sort must be cash transactions, decause 
there is no credit. We know that the absence of credit is a feature 
of the times, both from the ethnological study of primitive surviving 
communities, and from the fact that credit presupposes a use, legal 
or moral (customary), of the force of the community, which is 
wholly inconsistent with the private redress notions of primitive 
times. One must try, moreover, to realize this absence of credit 
subjectively; i. e. to remember that the seller or claim-holder is 
not willing to go away from the spot leaving the matter unsettled, 
and trusting to (crediting) the other’s future action; he is going 
to get something then and there in satisfaction, and the best allow- 
ance that the would-be borrower or the tortfeasor can obtain is 
that the settlement shall be provisional in his favor, i. e. the ves 
given over shall be open to future redemption. The cardinal fea- 
ture of the transaction is, then, that the party whom we should call 
the creditor goes away with nothing left to claim, though the (as 
we Call him) debtor has a right of redemption against the other. 
We shall be better able to appreciate the primitive state of mind 
if we remember that in at least four important bodies of law and 
language the primitive word for the ideas of “ pledge,” “ bet” (or 
“ forfeit”), and “ promise,” was substantially the same. In the 
Scandinavian we have vaed, ved? In the Germanic we have wetti, 
wette, wedde, vadi-um, guadi-um, and (by sliding the a into 72) 
wage, guage, gage® Inthe Latin we have figuus in the first two 





1 Goldschmidt, Handelsrecht, I, 20, 29: “In its first stages all circulation of goods is 


done by barter. ... In the Germanic tribes, in North Germany even into the 15th cen- 
tury, trade on credit is scanty.” Compare the following recital of 1150 A. D.: “Vinum 
mihi vendidit. . . . Non habens igitur admanum pecuniam, censum quendam... . in 


vadimonio ei deposui” (Kohler, 120). Compare the ways in which both Franken (213) 
and Heusler (II, 131) posit this. 

2 Amira, Nordgermanisches Obligationen-recht, I, §§ 28-31 ; IT, § 22. 

8 Meibom, Deutsches Pfandrecht, 24; Val de Liévre, Launegild und Wadia, 97 ff. ; 
Diez, Worterbuch der Romanischen Sprachen, s. v. Gaggio. Our modern word “for- 
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meanings, and from the same root (wyyvum) pango, pag, pact-um, 
in the third meaning. In the Greek, the verb-stem @er- (put) 
has all three meanings.! It is not merely that the words for the 
three ideas were the same; it is much more than that; there was 
‘only one tdea for what we now distinguish as three. That is, the 
transactions which we now distinguish as pledge, forfeit, and prom- 
ise, were then not distinguished at all, and only differentiated them- 
selves later and gradually. We may get some slight notion of the 
unity by noticing how to-day we ourselves say, “I pledge you my 
word,” and “ He pledged his watch” (thus using one word for the 
first and third notions); or, “I stake my honor upon it,” and “ He 
held the stakes” (thus using one word for the second and third 
notions); or how the Germans say “ pfand” for the first notion, 
and “ pfandspiel” for a game of forfeits. But of course with us 
the ideas are still different, though the words may coincide; while 
with the primitive speaker the one root represented the same gen- 
eral notion. We can, however, describe the past only in terms of 
our own notions; and, in fixing on the idea which most nearly 
represents to us the essence of the primitive notion, we find the 
second one to be the chief and suggestive one, i. e. “ bet,” or, 
more closely, “ forfeit.” The “ forfeit” idea is the important one, 
because, first, out of it the other two seem to have developed, and, 
next, it brings out most clearly the contrast between the original 
and the modern idea of the transaction which we now call “ pledge.” 
The “ promise” idea developed by transferring the moral emphasis 
from the fact that the transaction was settled to the fact that it was 
only provisionally settled; the “ forfeit” itself was used as a mere 
form, and was subordinated in idea to that which it came to mark, 
i.e. the debtor’s duty.? 





feit” (vorvedja) preserves closely the ved and the wette form, as does “bet” (face 
the Century Dictionary) less clearly; while “wager” follows the guagium develop- 
ment. In Scotland, in the 1600's, wed-setten was still the generic word for a mortgage ; 
Skene, De Verborum Significatione, s. v. Vadium (1641). Curiously enough, there is 
a similar coincidence in the verb used, which is usually a synonym of “put”; saetia 
in Gothic and Icelandic, se¢zex in German, fonere in Latin, ri@nu: in Greek, zve in 
Japanese. 

1 See the references fost, under Roman and Greek Law. 

2 The connection of the wadium with the promise idea is no part of the present 
subject; but a reminder of the probable features of its development will perhaps make 
more clear the unity of the primitive root-notion. We may assume (though this has 
been disputed) that it is the infra-judicial wadium promise which was first recognized, 
and therefore is the process to be explained. This puts before us the case of a defend- 
ant against whom judgment is given by the assembly; he finds himself ordered to pay. 
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7 On the other side, the “ pledge” or “collateral security” idea 
developed by a similar transfer of emphasis where the ves handed 





How shall he pay? There is no credit; present satisfaction, provisional or final, is all 
that creditors of that time take. There are three primitive ways of giving satisfaction. 
One is by handing over property; this is simple enough. Another is by self-surrender, 
working out the debt if possible. A third is by handing over the body of a relative; 
this is natural enough from the debtor’s point of view, such is the solidarity of family 
responsibility ; from the creditor’s point of view it is equally natural, for his ultimate 
hold on the family property or the corporal servitude of the surety (geise/, pleige, 
fidejussor) is ample ; and it is even a question whether this payment by corporal surety 
was not the most natural early form. At any rate, it would be so where a judicial 
sentence of the assembly was to be satisfied; for property enough the debtor has 
probably not with him, and his own freedom he needs in order to collect what will pay 
his creditor. He therefore offers one or more of his relatives as provisional satisfac- 
tion. A common form (now accepted as authentic) for this was: the debtor hands a 
stick, a glove, etc., as his wadium, to the creditor, bringing forward at the same time 
the fidejussor, and the creditor passes the wadium to the fidejussor. The problem is to 
explain this process. A question which all the theories have to answer, viz. how the 
wadium came to be a mere valueless article, is here answered by pointing out that the 
fidejussor was the real payment, — not a surety in our modern sense, but the substantial 
substitute for present payment, and the real reliance of the creditor, Another question 
next occurs: Why have the stick-wadium at all? Why not merely hand over the pleige 
without the other formality? In fact, we do not find the intervening stick-wadium in 
all primitive laws,—not in the Roman, for example, although we do find the human 
pledge. But there seem to be two good reasons which account for it in the Germanic 
law. One is, that, as the typical transaction of provisional payment in every-day life 
involved the handing over of some ves on the spot to the creditor, it was entirely natural 
that this part of the process should persist in form at least. Another is that the hand- 
ing of the wadium to the fleige made it possible for him to get redress against the 
original debtor if he subsequently left the J/eige to suffer. The debtor could not be 
thought of as subject to a levy from another unless the other had some mark of a 
creditor; and the surety would be content with a wadium of nominal value (as the 
creditor would not), because family feeling would compel the debtor toredeem. Thus, 
the wadium was handed to the creditor as a formal, though worthless payment, freeing 
the debtor; then the f/eige surrendered himself to the creditor, and thus “beravit 
wadium, taking it himself. In later times, the personal surety dropped out of the 
transaction, because it was no longer in harmony with social conditions, and because 
credit had developed, while the zwadium stick or glove remained associated in form 
with the idea of plighted faith. 

Three facts in particular seem to narrow down the explanation of the process to 
something like the above: (1) The wadium was the regular and proper accompaniment 
in judgment promises, but was casual only in extra-judicial promises, — indicating the 
former as the home of the form; (2) the debtor 4ad to give a substantial substitute for 
payment, either property or self or relative; he was primitively never let off with a 
mere form, — indicating that the wadium would never have been allowed to become a 
res of trifling value if it had not been accompanied by other sufficient value; and (3) in 
the judgment-promise with wadium the fleige always accompanied it, indicating that it 
was the presence of the substantial p/eige which allowed the wadium to become of mere 
nominal value, and paved the way for its becoming a conventional form. 

The foregoing attempt to restate the origin of the wadi#m promise is of course based 
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over remained of substantial value; i. e., the idea that it was pro- 
visional led to the disappearance of the “ forfeit” idea; the origi- 
nal claim became ultimately the measure. of the parties’ rights, and 
therefore the debtor could no longer throw the creditor exclusively 
on the ves for satisfaction, nor could the creditor keep it all in case 
of default. It is this progress from the idea of forfeit to the idea 
of collateral security which we are to keep in mind as the general 
feature of our present subject; and we may now proceed to. the 
evidence that this was in fact the course of development of this 
legal idea. 

The varied aspects of the subject and the richness of the material 
make it necessary to keep within narrow bounds. Legal ideas are 
so interrelated that many subordinate and troublesome topics 
must be here disregarded. The usury-prohibition and the history 
of interest have something to do with our subject, but will not be 
considered, except as affecting the vzfgage. Furthermore, the his- 
tory of judicial execution for debt, which has by many students 
been supposed to explain the origin of the hypothec, and the 
source of the institution of rent-charge, which in some periods is 
almost inseparable from our.subject, must be ignored, except where 
necessary in dealing with the hypothec. Discarding also all other 
topics connected with the history of real security, it is enough to 
trace the main idea, and to distinguish the various transactional 
forms that throw light on it. The topics will be: — 

I. The Forfeit-idea, in general, as the forerunner of the Col- 
lateral-Security idea. II. The Hypothec (pledgor’s possession) 
as distinguished from the ordinary Pledge (pledgee’s possession). 
III. The Sale for Purchase, as distinguished from the Pledge. 
IV. The Vifgage as distinguished from the Mortgage. 

After noting the development of the idea in the legal systems 
which furnish the richest materials for examining different stages 
of the law, the Germanic and the Scandinavian, we may then ex- 
amine what evidence there is in other systems, — Jewish, Moham- 
medan, Egyptian, Chaldean, Slavic, Hindu, and Japanese; leaving 
to the last the Greek and the Roman, as presenting peculiar diffi- 





only on the ‘material that has been published by the various workers in that field 
(Sohm, Brunner, Stobbe, Heusler, Franken, Valde Liévre, Esmein, Wodon, etc.) ; but 
none of the theories hitherto (except Heusler’s) seem to have taken into account the 
original unity of the wed-idea, from which the three branches developed, and a restate- 
ment from that point of view seems to explain certain facts otherwise unaccounted for. 
The above statement is substantially Heusler’s. 
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culties, and the French, as involving an acquaintance with the 
Roman.! 
GERMANIC AND SCANDINAVIAN Law? 
I. The Forfeit Idea, in general. 


If the idea above described was that which marked the transac- 


tion of primitive times, —the idea of forfeit or provisional satis- 


faction, — what would be some of the legal consequences in the 
relations of the two parties? Certain main features would surely 
be found. 

A. 1. If the pledgor chooses not to pay (redeem), the pledgee 





1 Until HEUSLER, the true significance of the Germanic pledge law, in spite of much 
research and discussion, seems not to have been appreciated. In 1867, von Meibom 
had established the chief data so as to clear away most previous errors of fact; but he 
saw in the transaction only an “exchange,” and this prevented him from understand- 
ing the complete relation of the facts and their historical changes, and it particularly 
misled him as to the hypothec. In 1882, von Amira clearly worked out the chief data 
for Swedish Scandinavia. But Heusler (in his Institutionen, 1886) was the first to 
advance the forfeit-theory for Germanic law, and to state all its bearings, and his 
analysis (though accompanied by little evidence) is irresistible in its plausibility and 
its harmony with the evidence elsewhere abundant. The statement in the following 
pages is substantially an adaptation of Heusler’s theory; though the mode of pres- 
entation is different, and his theory is not to be held responsible for all the arguments 
here advanced in its support (especially as to the relation between the au/fassung-clause 
and the evasion of the duty to restore the surplus, which does not seem to have at- 
tracted his attention). Almost all of the passages quoted in illustration have been 
culled for the present purpose from earlier publications whose authors knew nothing 
of the forfeit-theory. 

In 1895, von Amira (in his second volume), writing in the light of Heusler’s pub- 
lished view, found it amply confirmed and proved it to be the key to the West Scandi- 
navian development. But outside of these two fields, the forfeit-idea as the key to the 
history of the pledge-idea seems never to have been advanced for any system of law, 
not even for the Roman; and it will be the purpose of a later article to test its 
validity for other systems. 

2 The references that follow are to these works: 1855, Stodbe, Deutsches Vertrags- 
recht; 1875, Id., Deutsches Privatrecht, II.1; 1865, Mewmann, Geschichte des 
Wuchers in Deutschland; 1867, v. Weibom, Deutsches Pfandrecht; 1867, Sohm, Pro- 
zess der Lex Salica (tr. Thévenin) ; 1875, Id., Recht der Eheschliessung ; 1873, Schzlte, 
Lehrb. der Deutsches Reichs- und Rechtsgeschichte; 1874, Audemann, Roman.- 
Kanon. Wirthsch.- u. Rechtslehre [really, Die Wucherlehre]; 1877, Val de Litvre, 
Launegild und Wadia; 1879, Franken, Franzésisches Pfandrecht im Mittelalter; 1880, 
Brunner, Rechtsgeschichte der Rémischen und Germanischen Urkenden; 1892, Id., 
Deutsche Rechtsgeschichte; 1881, Wezs?, Deutsches Pfandrecht bis zur Reception; 
1882, Kohler, Pfandrechtliche Forschungen; 1883, Zsmein, Etudes sur les Contrats 
dans le trés-ancien droit francais; 1885-86, /Yeusler, Institutionen des Deutschen 
Privatrechts; 1893, Wodon, La Forme et la Garantic dans les contrats francs; 
1882-95, v. Amira, Nordgermanisches Obligationenrecht: I. Altschwedisches R.; 
II. Westnordisches R. 
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cannot compel him; he looks exclusively to the ves for payment; 
it 7s a provisional payment. Hence: a. the pledgee cannot sue 
the pledgor, inasmuch as the ves is his payment; &. the pledgee 
has no redress if the res perishes by accident; c. the pledgee has 
no redress if at the maturity of the period the ves has become less. 
in value than the original claim, or on being sold leaves a deficit. 

2. The pledgee, while thus having the detriment arising from 
the ves being a payment, has also the advantage; for on default 
the ves becomes his 7 Zoto, i. e., he is not bound to restore the 
surplus value. 

B. Along with these features, but not peculiar to this trans- 
action, is another, whose steps of development have to be noted 
in order to distinguish them from the preceding features, and to 
explain later problems, i. e., the feature of defect of absolute title, 
due to the fact that the transfer of the ves, being provisional 
only, lacked the auflassung or final abandonment of right by the 
pledgor. Even after default at the time appointed for redemp- 
tion, the pledgee’s title still has this defect; and while the other 
features are passing into their later stages, we here find the 
pledgee successfully endeavoring to remedy this defect; it is this 
process that has to be carefully distinguished from the others. 

To take up the evidence. 

A. 1. a. No personal action for the pledgee against the pledgor.! 
In the first place, the documents usually do not (as our modern 
ones do) mention any obligation of debt as arising from or accom- 
panying it;? e. g. “we have pledged the manor of Blackacre for 
100 marks.” Furthermore, the early documents expressly speak 
of the transaction as a “payment,” i. e. extinction of a claim.® 
Finally, some laws particularly mention the pledge’s inability to 
treat the claim as surviving. Strong light is also thrown by the 





1 Meibom, 274 ff.; Heusler, II, 132, 133; Kohler, 99, 100, 137. 

2 Meibom, 276. 

8 “Cum in so/utionem dictarum 500 marcarum . . . tum in recompensationem damno- 
rum ... castrum .. . pro 1000 marcis od/igavimus” (Meibom, 278) ; “ pro ipsa causa 
solidus tantus in pagalia mihi dare debueras, quos et in praesenti per wadio tuo visus 
es transolsisse” (Wodon, 122); “per suum wadium ipsas res . . . reddidit” (Id. 108), 
and of course the phrases “per wadium meum componere” and “cum uno wadio 
emendare” were common ones for the process of payment by wadium ; “ducentas 
libras Holiandenses ad [dotem] dicte Aleidis promisimus conferendas, et pro solutione 
dicte pecunie eidem obligavimus decimas segetum et minutas decimas” (Kohler, 52; 
this is as late as 1269). 

* “ When one man sues another for a sum of money and the other answers, ‘I deny 
him not the sum which he claims, but he has a pledge from me [for it],’ . . . the former 
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analogy of the transaction which we now call personal suretyship. 
The fidejussor (as already mentioned) comes to the front in the 
development of the legal promise through the wadia, and the 
notable thing about his function is that the wadia is first given, 
and then the giving of the fidejussor pays and frees the wadia; as 
in the much discussed passage of Liutprand, 37 (Lombard): “si 
wadiam dederit, et antequam eam per fidejussorem liberit,” etc. 
Furthermore, the whole notion of the fidejussor was that he freed 
the debtor, and stepped into his place just as a ves would; thus, 
in the Frankish law, the debtor “ liber erit, si fidejussor moritur ” ; 
the creditor could not sue the original debtor,! and it was only in 
later times? that he had his choice between the debtor and the 
fidejussor; while the question whether he must first seek the 
debtor before suing the surety is an essentially modern one. 
Again, the fact that, in later times, when other debts were in- 
herited, the liability of the fidejussor was not,’ (witness the maxim, 
“le pleige mort, la pleigerie meurt,”) is apparently best explained 
by the notion that his person was simply paid over to the creditor, 
like a ves, in liberation.‘ 





shall use it [the ves], and the latter shall remain harmless, and the former shall sell the 
pledge, as is right ” (Bayr. Landr. 240 ; quoted Meibom, 422). A Lombard commentary 
on the following formula, “Cujus placiti vadimonia (per usum) debent esse cum 
fidejussoribus tacita pena,” says: “[If the debtor does not come to trial as thus 
pledged,] non est intelligendum ... is rem unde agitur debeat amittere; immo... 
intelligendum est quod penam wadie debeat solvere” (Val de Liévre, 142) ; and the 
pains thus taken by the later scribe to assert that the debtor could not get off by letting 
his pledge be forfeited show that the contrary notion had prevailed and was to be 
combated. 

1 Esmein, 85; Heusler, II, § 126. Sohm (Eheschliessung, 38, n. 38) offers the 
forced explanation that “the surety, because he last received the wadium, is thus the 
first in liability”; but it is clear that he admits in effect the fact of the liberatory func- 
tion, for he had already said (La Procédure de la Lex Salica, ed. Thévenin, App. I. and 
§ 5): “ La contrainte procédurale, a laquelle donne lieu le refus, s’exerce principalement 
contre le fidéjusseur, et non contre le débiteur ” ; when, moreover, he says, “ Le débiteur 
principal reste lié vis-a-vis du créancier ; mais l’action du créancier est dirigée contre 
le fidéjusseur,” the first statement can hardly be correct if the second is, and the law 
indorses the second. As late as the Schwabenspiegel (258 b, quoted in Stobbe) we 
find a rule that if a pledged animal dies, the creditor has no claim for the debt, w/ess 
there is a surety ; which shows how the surety was assimilated to a ves substituted for 
the claim. 

2 Stobbe, 124-126. 

8 Esmein, 145; Stobbe, Vertr. 132, 195. 

4 Another significant notion of the Middle Ages is the “ tavern right”; by which the 
tavern keeper was obliged to set out drink not only for money offered, but for pledges 
offered, provided they exceeded the drink value by a certain ratio; the pledge is pay- 
ment, and the tavern keeper “ may re-pledge it for the claim, and shall notify the 
debtor that he may redeem it, fhe wishes, at the place where it has been re-pledged ” 
(Kohler, 13). 
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The progress to the later stage, in which the liability is recog- 
nized as independent of the pledge, came through express contract, 
i. e. if there had been an express promise (gelodet) of liability, the 
ves became merely collateral to that. 

1. 6. No claim for the pledgee if the ves perishes by accident. 
This feature was long a matter of dispute; but the work of Mei- 
bom and of Heusler has explained all the difficulties, and settled 
beyond a doubt the question of fact.2 The fact is equally clear 
in Scandinavian law.2 This rule points clearly to the notion that 
the ves is a provisional payment. If the pledgee had been merely 
compelled to deduct its value from his claim, this result might well 
have been explainable on some theory of a counter-liability on his 
part as bailee of the ves. But the treatment of the ves and his 
claim as equivalent shows clearly how the ves is regarded as meas- 
uring the claim as representing it, as having in effect paid it by 
forming the sole resort of the pledgee for satisfaction.! 

b’. The next stage is reached by the aid of an express contract ; 





1 In the later records, the independent survival of the debt is of course fully recog- 
nized, although this does not necessarily indicate that the creditor could look to the 
pledgor personally. Roughly, there are three stages: (1) to pay off, er wadium com- 
ponere, the pure forfeit-idea, and no notion of debt survival; (2) to pay provisionally, 
the debt surviving, but the ves being the creditor’s sole resort for payment; (3) to 
secure in a purely collateral way. See Jost. 

2 Significant passages ; Sachsenspiegel, III, 5, § 5: “[If a pledged animal dies 
without the creditor’s fault, the creditor] ne gilt es nicht; he hevet aber verloren sein 
gelt, dar it ime vor stund, [for it stood in its place to him]”; Prague Rechtsb. 166: “ Er 
gilt sein nicht ; er hat ober verloren sein gelt ”; Ledebach Privil.: [If a pledged house 
burns down,] si vero domum suam redificare [sc. pledgor] non voluerit, quod remansit 
de igni cum possessione dat illi cujus vadimonium prius fuerat, et sic se absoluat ; 
creditor postea, quantumcumque debiti superest, hil amplius ab eo extorquere, 
secundum nostram justitiam, Zossit” (Schulte, 500) ; Statuta Susatica: “ ... relinquet 
creditori reliquias incendii vel ruine et fundum pro pignore, sic creditor i/ amplius 
potest petere” (Kohler, 114). The passages are collected in Meibom, 283, 426; Kohler, 
19, 111-115; Heusler, II, 202; Weisl, 61; Stobbe, Vertr. 263-5. “Ein Haus, ein 
Brand ” was a proverb implying that the risk of fire was on the pledgee: Chaisemartin, 
Proverbes et Maximes du droit germanique, 223 (1891). For an explanation of the 
difference between this risk of loss of his claim through provisional payment and the 
creditor’s burden of risk as a bailee, see fost. 

3 Amira, I, 213; II, § 22. 

* This notion occasionally finds express mention in the documents: “ Verloren se 
[pledgee] aver edder ere ammechtlude dat slot [castle] van wanheude edder van 
unlukke, des god nicht en wille, so scholden se ere gheld ix deme slote unde we dat slot 
verloren hebben ” (Kohler, 114) ; in another document the pledgor promises to help 
the pledgee recover the castle if he should be spoiled of it, but if the castle should 
not be recovered, “so scholet ze [pledgee] dat ghelt verloren hebben, dar id en vore 
satet was van uns, unde vor der scholet ze dar nene nod umme liden ” (Kohler, 114). 

44 
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i. e. the pledgee can claim nothing, wz/ess the debtor has otherwise 
promised (in the common phrases, “ere vorwort ne sy anders,” 
“ire gelovede ne stunde [settle] den anders”). This is the first 
step towards getting away from the primitive rule; the step being 
taken, of course, at different times in different communities.} 

6". Finally, that which at first needed to be expressly provided 
for in the contract becomes the general rule without express pro- 
vision, and the accidental loss of the 7es does not bar the pledgee’s 
action.2, When we appreciate how natural and established in 
earlier times the notion was that the creditor could claim nothing 
though the ves perished, we see how necessary it was for later law- 
givers and custom-records to mention expressly that the claim 
could be maintained; and we are the more willing to concede that 
wherever, in a legal literature of scanty sources, we find such an 
express mention of the modern rule, it indicates that there was a 
time when the contrary principle prevailed. 

I. c. No claim for a deficit. If at the time for redemption the 
ves is not redeemed, and proves deficient in value, by deterioration 
or otherwise, the pledgee has no redress; the zes is his forfeit, and 
he cannot look beyond it for payment.2 The significance of this 
rule for the forfeit idea seems clear. 

c. Here, also, the next stage towards the modern rule 
reached through an express promise to pay the deficit; and it 
is this stage that is best represented in the town laws and cus- 
tomaries of the late Middle Ages.* 





1 The just-quoted passage from the Prague Rechtsbuch ends: “jr gelubde stee 
zwissen in den andere”; so also the Sachsenspiegel passage, “ire gelovede stunde den 
anders.” A clause in a document of 1334 reads: “ Wore ouch daz se [creditor] das 

. . hus verloren in unseme . . . dinste, so solde wir [debtor] en er phenninge weder 
geben” (Stobbe, Vertr. 269). The passages are collected in the following places: 
Weisl, 61; Meibom, 290; Stobbe, Vertr. 269; Heusler, II, 204; a 115, 3153 
and for Scandinavia, in Amira, I, 213; II, § 22. 

2 Meibom, 290; Stobbe, Priv. 625, Vertr. 256. In this stage by express agreement 
the risk is often thrown back on the pledgee; thus: “and if any harm comes to the 
castle [pledged,] of whatever sort it be, that shall they [pledgee] not demand of us 
[pledgor] or our successors, . . . nor have any claim or action therefore against us in 
any way ” (document of 1435, Kohler, 332). 

8 Liibeck Stadtrecht: ‘“ Brickt eme ock, dat is des schade deme dat erve vorpandet 
is [But if it falls short for him, that is the loss of him to whom the land is pledged] ” 
(Stobbe, Vertr. 261). The passages are collected in the following places: Meibom, 
280; Weisl, 61; Schulte, 500; Stobbe, Priv. 271, 623; Vertr. 260; Neumann, 202; and 
for Scandinavia, Amira, I, 213; II, § 22. 

* Example of a special clause (Hesse, 1248): “eo pacto, ut si quid defuerit in predic- 
tis, . . . supplere plenarie teneamur ” (Meibom, 295) ; of a judicial decision : “ Gebricht 























—— 





a 





THE PLEDGE-IDEA. 331 


ce”. Later still we find the next step taken, and the law expressly 


authorizes pledgees to collect the deficit from their pledgors.} 

2.a. No return of surplus by the pledgee. If the ves is really a 
forfeit, standing for and in place of the claim, the pledgee gets the 
benefit as well as the detriment, and if, when the pledgor fails to 
redeem, the ves is worth more than he would have needed to pay 
for redeeming, the pledgee cannot be looked to for the surplus; 
and this is equally true whether the ves is merely kept by the 
pledgee or is sold and turned into money. a’. The transition 
comes first through a contract clause requiring restoration of the 
surplus; * and, @”, then this settles into the fixed custom.* It 
seems (where careful chronological tracing is possible) to have 
come first for personal property. Moreover, the notion (2a) 
that the pledgee need not restore the surplus seems (often or 
usually) to have suffered the change earlier than the correlative 
notion (1c) that the pledgor need not pay the deficit;® perhaps 
the explanation of this is, first, that the pledgee usually took care 





ihme aber etwas daran, er soll es missen; es were dan dass ihme seine volle bezahlung 
gelobet und zugesagt worden” (Stobbe, Priv. 624) ; of a popular customary (Sachsen- 
spiegel, later form) : “ If the debtor acknowledges that he has promised [gelobet] along 
with the pledge, the creditor shall be helped out [by payment] over and above the 
pledge if it falls short; if the debtor affirms that he has not promised along with the 
pledge [to pay the deficit], the Jew must rest content with his pledge” (Meibom, 282). 
For collections of passages, see the citations of the preceding note. 

1 See the same citations. The development is neatly seen in the successive re- 
visions (quoted Meibom, 424) of the Hamburg Stadtrecht. The text of 1270 read: 
“ Umbreke eme ok wat, de schade is sy”; while the revision of 1292 left it, “ Unt- 
breke eme och wat, dhat sca eme dhe volden des dat goet oder dat erve was.” 

2 This we notice most clearly in the form of the judgment which the creditor (as 
explained later) obtained. There is no talk of returning the surplus value ; it is simply 
ordered that “ he take the pledge to his own use and be from the other man quit and 
free”; it is his forfeit, and its value is immaterial. The authorities are found in Mei- 
bom, 330; Heusler, II, 204; Schulte, 500; Stobbe, Priv. 270, 627; Vertr. 260; Koh- 
ler, 137; and for Scandinavia, Amira, I, 203, 213; II,.§ 22. 

3 Example of a document clause (Hesse, 1248): “eo pacto, ut... si quid super- 
est, aut restituat,” etc. (Meibom, 295) ; for other passages, see the citations of the 
preceding note. 

* Liibeck Stadtrecht: “ Wat dat erve [land] mer gelt, wan dit it vervolget [for- 
feited] is, dat schal he ime wedder geven ” (Stobbe, Vertr. 261) ; Ditmars Landrecht, 
1541 A. D.: “ Wunneth he averst mit darumme, also he gelaveth heft; dat overighe 
gheldt schall he dem rechten sackwolt wedergeven ” (Neumann, 202). In the Stadt- 
recht of Frieberg we see another shade of transition: “ Was die pfant bezzer suit, wi 
si sten, daz mag he behalden; Ae mac iz ouch widergeben ob er wil” (Weisl). For 
authorities, see those of the preceding note, and Neumann, 204; Weisl, 25, 39. 

5 Amira, I, 203, 213. 

6 Amira, I, 205, 213; II, § 22; Stobbe, Vertr. 260; Meibom, 331. 
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to obtain a ves much in excess of his claim, and hence the case of 
a surplus was forced oftener than the reverse case upon the com- 
munity’s thoughts; and, secondly, the fairness of the pledgee’s 
returning the surplus could be worked out on the theory merely 
of the pledgor’s right to redeem (i. e. if he had paid cash to re- 
deem, he would have got back this surplus value; hence, why not 
assume a redemption fer rem ipsam, and give back the surplus, 
leaving the pledgee no worse?), while the pledgor’s duty to make 
up a deficit could not be appreciated until the independent sur- 
vival of an obligation, alongside of the pledge, had been fully 
recognized in thought. 

These four features, then, just described, seem to mark as clearly 
as anything can the theory of the transaction of ved, wette, satzung, 
as that of a redeemable forfeit or provisional payment. In all 
four there is a gradual change to the notion of modern times 
which looks on the debt as continuing in full force, and the ves 
as handed over purely as an auxiliary resource for the creditor.! 
We are not to seek in the law of pledge itself for the reasons of 
the change. The change came about as soon as the community 
recognized credit widely and developed varieties of obligation and 
forms of action for them; but this was an independent process. 
As soon as there were many ways of creating a principal debt, and 
of enforcing it without a wef¢te, then it could be seen that the wette 
need only be collateral and not substitutive. But this would take 
time to see, and meanwhile the old traditional rules of wette would 
persist by mere inertia. Thus it is that we find some of them 





1 It should be noted here, as to the feature 1 a above, that the views of Heusler and 
von Amira differ. The view of the latter (I. 206) is that after receiving the ved the 
creditor has no claim (forderungsrecht) of any kind left against the debtor; and this 
is also the doctrine of von Meibom (274). The former thus answers it, and states his 
own view (I1, 133): “It is here overlooked that the A/and is only a potential [eventu- 
elles| equivalent for the debtor’s performance, i. e. is given on the condition that pay- 
ment do not ensue. But this assumes in itself the survival of the creditor’s claim. 
. . . It does not alter the matter that he cannot bring an action for payment; the 
reason that he cannot is, not that he no longer has a claim, but that he has already in 
hand his potential means of satisfaction, and thus can of course no longer demand that 
which already he has provisionally received.” Kohler (99, 100) takes the same view. 
The solution of this difference seems to be that each lays stress on a different stage of 
development. In the primitive notion of wette, there is no more of a surviving debt or 
obligation than there is to-day in our bet with stakes; but in the course of develop- 
ment the independent survival of the debt becomes more and more emphasized ; and 
one of these stages of transition (and an early one) might undoubtedly be expressed 
in the language of Heusler, though the view of von Amira more accurately represents 
the primitive stage. 
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even in the late Middle Ages long after a fully developed system 
of debt had arisen; and even in the last century it was necessary 
in some of the codes in Germany to declare that the loss of the 
res did not deprive the creditor of his claim.! 

B. a. Along with the features of the development just de- 
scribed, there are also constantly mingled certain other phenom- 
ena that have to be carefully separated and accounted for. They 
are the product of the limited nature of the pledgee’s property 
right in the ves after default, and their transition stages are the 
result of his effort to make that right absolute. The key to their 





1 The primitive doctrine above explained (14), that the creditor could not recover 
even though the ves had accidentally perished, would probably never have been doubted 
by scholars as an historical fact if it had not been for the concurrent primitive doctrine 
that the pledgee was, as bailee, absolutely responsible even for accidental loss. These 
two doctrines were sometimes, in the legal records, merged into a rule of thumb which 
has been misinterpreted by some scholars. It can best be explained by taking the 
troublesome Sachsenspiegel passages. This first says (III, 5, § 4), that the pledgee- 
bailee is absolutely liable: “ Svat man aver deme manne liet [lets] oder sat [pledges], 
dat sal he [the bailee] unverderft wederbringen, oder gelden na sime werde.” Then 
it makes an exception (§ 5) for animals pledged: “ Stirft aver en perd oder ve, binnen 
sattunge, ane jenes scult [without the pledgee’s fault], bewiset he dat und darn he 
dar sin recht to dun, he ne gilt es nicht.” So much as to his liability as bailee to 
the pledgor offering to redeem. But suppose the pledgor does not redeem, and the 
pledgee claims the debt (which he would try to do if the ves were lost) ; this the law 
next calls to mind: “ He hevet aver verlorn sine gelt, dar it ime vorstunt.” Thus, 
there is an alleviation made for him from his generic liability as bailee to a redeem- 
ing pledgor; but the forfeit idea —i.e. as regards his claim against the pledgor — is 
strictly maintained. The oath of innocence which he takes has to do only with his 
getting the benefit of the former, and does not affect the latter at all. Inthe later 
Magdeburg law the situation is thus described: “ der schade ir beide schade sein”; 
i.e. the ves is at the risk of the pledgor so far as he is a bailor, and is at the risk of the 
pledgee so far as he has taken it, in lieu of his claim as a pledge. The distinction in 
Sweden (Amira, I, 213) and elsewhere by which “ both bear the loss ” (i. e. the pledgor 
can hold the pledgee by an offer to redeem) if the ves has been burned with the 
pledgee’s own goods, though he must replace it if it is stolen, involves a modification 
of the pledgee’s bailee-liability, and does not affect his loss of his claim against the 
pledgor, which it assumes as unquestioned. 

It is thus useless to lay down simply the proposition (as certain earlier scholars 
did) that in pledges the “risk” primitively was, or was not, the pledgee’s; only by 
taking the above distinction can the situation be accurately described. The two situa- 
tions may arise separately ; for it is only when the perished ves was worth more than 
the debt that the pledgor will ever offer to redeem and thus raise the question of the 
pledgee’s liability as bailee ; while if the ves was worth less, the pledgor will not try to 
redeem and the pledgee will try to make the pledgor pay, and will thus raise the single 
question of the nature of the pledge-transaction. 

Stobbe (Vertr. 260) and Meibom (367) have fully explained, in substantial harmony, 
the correct significance of the passages ; Heusler (II, 203) expresses the same conclu- 
sion briefly. 
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explanation is the part played by the auflassung (resignatio, abdi- 
catio, “se exitum dicere”) of the Germanic law. It is enough to 
call to mind that the Germanic notion of a complete transfer of a 
property-right involved three distinct elements,— the sa/e or tra- 
ditio, the gewere or tnvestitura, and the verzicht, uplaten, werpitio, 
dewerpilio, auflassung, resignatto. The first two dealt with the 
transfer of possession or control over the ves, and were later sym- 
bolically merged in a transaction which was in effect single, and is 
sufficiently indicated by the one word ¢vaditio. The third, how- 
ever, remained essentially separate; it signified the final and com- 
plete abandonment of all right or interest in the ves. One would, 
for example, give ¢vadztio equally in a sale, a life-estate, a pledge; 
but in the first there would also be auflassung, in the last two 
there would not.1. To the Anglo-American lawyer the idea pre- 
sents no difficulty, for it is already familiar to him throughout the 
history of his own law; it is in essence and in historical con- 
tinuity the vemittere and qguiectum clamare of the 1200's and the 
“release” and “ quitclaim” of later times.? The significance and 
historical importance of the idea can easily be understood by those 
who have read the articles of Professor Ames on Disseisin.® 

Now, when the primitive Germanic pledgor defaulted, the pledgee 
was not hampered by any question of a duty to appraise or sell the 
ves and hand back the surplus value; on the contrary, the ves, so 
far as it was now his, came to him as a whole and undiminished. 
But the ves was not his absolutely; that was his difficulty. It was 
not that he had a duty to sell; such a notion was then unthought 
of; it was that he had not the szgh¢ to sell. He had only a de- 
fective title to give, and even if he disposed of that, the ultimate 
possessor might (in the case of personalty) hold the ves success- 
fully against the pledgor by the doctrine of hand muss hand 
wahren,t and then the pledgor might come against the pledgee | 
for wrongfully disposing of the goods. The fact that the pledgor 
was in default by not redeeming at the due time did not help the 
matter; the trouble was that a defect existed in the very property- 
right of the pledgee, i. e. he had never had an azflassung from the 





1 “ Auflassung” was sometimes used by older German scholars in a sense inclusive 
of ¢traditio. The true doctrines of Germanic law, in particular the significance of auf 
/assung, are here assumed to be those established by Heusler in his “ Gewere,” and 
expounded in their latest form in his “ Institutionen,” II, §§ 92-94. 

2 Pollock and Maitland, Hist. Eng. Law, II, go. 

8 3 HARVARD Law REVIEW. 

4 Heusler, II, 10, 212. 














THE PLEDGE-IDEA. 335 


pledgor.! This defect prevents him from doing as he pleases with 
the ves; usually, he pleases to sell; hence he must get a good right 
to sell. 

Furthermore, the process of curing this defect of title after de- 
fault must be distinguished from the process of reducing to a term 
the unlimited period for redemption which the pledgor had if no 
period had been expressed for redemption. The wette without any 
fixed period was (primitively at least) as common, if not commoner 
than the other,” and in such case the right of redemption might go 
on through generations.? This, too, the tribe of pledgees were 
interested in changing. But notice that two steps would here be 
necessary: first, a period must be supplied for redeeming, and 
then the situation is as if there had been a limit originally; but, 
next, after a default at maturity of the period, the defect of title 
also remained, and this, too, had to be remedied, as in the general 
case above described. 

a’. This being so, it is easy to see that the sale of the ves, about 
which so much is said in the earlier sources, has nothing whatever 
in common with our modern compulsory sale. It is simply an 
incident, and the commonest, in the pledgee’s efforts to cure the 
defect in his title by cutting off the pledgor’s outstanding right 
and thus curing the lack of auflassung. Let us examine the 
unmistakable marks of this. 

(1) He is always spoken of as asking for or receiving a “ /éder- 
tatem vendendi” or “ distrahendi”; i. e., he wants to sell, and 
some obstacle to a sale has been removed.* 

(2) In the stage reached by some of the laws, the permission to 
realize is confined to a re-pledge by the pledgee for the amount of 
his claim, and a sale by him is expressly disallowed.® Another 
stage is represented by laws permitting the sale only where a re- 





1 Heusler, II, 141: “If any doubt could exist on this point, it would be removed by 
the fact that the documents in a satzung never speak of resignare ; that the laws always 
place se¢zen and auflassen in antithesis, using the former for pledge-giving, the latter 
for ownership-transfers ; that the land-registers were classed into /ébri resignationum 
and /ibri impignorationum ; and that after a sale the regular entry is ‘ coram consulibus 
resignavit, which is wholly lacking for pledges.” 

2 Neumann, 192. 

8 Meibom, 380; Amira, II, § 22; hence the proverb, “ versatz verjahret nicht.” 

4 “ Potest venumdare de licentia” is another phrase. See instances in Meibom, 
331; Kohler, 7 ff.; Weisl, 25, 39, 63; Amira, I, 213. 

5 E. g.: “ [When the pledgee wants to realize on default,] daz [the ves] sol er dem 
andern ansagen [notify], und wann der daz nit zu léssen hat, so soller daz nit hécher 
versetzen als um sein schult, aber verkaufen soll ers nit” (Kohler, 11). 
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pledge is not practicable! Still others give an option either to 
re-pledge or to sell.? 

(3) The proceeding which he took was the generic one for cut- 
ting off outstanding claims. The pledgee or other person applies 
to the judge to summon all who may have any claim to the ves to 
come and make it known; then the judge appoints a period for 
this, and at its end, by the expedient of szttere in bannum, declares 
the petitioner’s title absolute.2 The notice in this case was: ‘“ This 
pledge is to belong to this man, according to his right; if there be 
any one who would redeem it, let him take care to redeem it, as 
his right is”; and the judgment was, that “he take the pledge to 
his own use, and be from the other quit and free”; and the phrase 
for it was “ eigenen,” i. e. it was made his own.t In the case of 
personal property, where the periods of aufbietung were short, — 
three weeks, for instance, in some customs, — and where the 
pledgee was usually in later times a professional money-lender, the 
process reduced itself in effect to a sale after notice, and the state- 
ment of the custom would briefly be that the pledgee was per- 





1 E.g.: “Wel her [pledgor] is denne nicht loszen, so vorseczte her [pledgee] is 
vor sin gelt, ob her mac; han her is nicht vorsecze, so mag her is vorkouffe” (Koh- 
ler, 6). 

2 Kohler, 7,14. The reason for the pledgee’s readiness to re-pledge seems to have 
been, as Kohler suggests (19), that as the risk of loss (both as bailee and as creditor) 
was upon him, he would naturally be anxious to get rid of the risk in any way. 

8 Heusler (II, 85) describes the process ; examples of terms of delay, etc., are given 
in Kohler, 1off. This «/fbiten, aufbietung, or offering to the debtor for redemption, is 
not to be confused with the same process when made to cut off the claims of the heirs 
(or other persons having the retraktrecht, retrait lignager, or right of preferment in 
buying). In the periods and places where this survived, the cutting-off process might 
also have to be employed as against such persons; yet by some customs the debtor 
was bound to have offered the ves in pledge first of all to those persons, and thus there 
was no need for cutting off the right which they had previously renounced. The dif- 
ferent varieties of situations are illustrated in Amira, I, 221; Kohler, 116; Weisl, 42. 

* That it was this generic process to which the pledgee resorted is clear: Meibom, 
335; Heusler, II, 138; Stobbe, Priv. 270, 623, 627; Amira, I, 213. Its nature is well 
brought out in the case of the indefinite-period pledge ; for here the pledgee had to 
have two periods fixed. By one he merely got a time fixed for redemption, i. e. made 
it possible for a default to occur ; by the other he cured his defective title after default 
made; thus, from the Prague Stadtrecht : “ Si judaeus receperit a christiano pingnus, 
et per spacium umzus anni tenuerit, si pingnoris valor mutuampecuniam non exces- 
serit, judaeus pingnus judici suo demonstrabit ut postea habet libertetem vendendi; si 
quod pingnus apud judaeum dem et annum [i. e. additionally] remanserit, nulli postea 
desuper respondebit ” (Meibom, 333); “ [The pledgee] so sol iz zu pfande haben jar 
und tag, [then a triple summons and offer, then] is der richter vor etlichen scheppfen 
disem [pledgee] ledicleychen antwurten [pronounce free], das er is vorsetzen und vor- 
kauffen muge und seines geldes doran bekomen” (Kohler, 8). For Scandinavia, see 
Amira, I, 203. 
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mitted to sell after notice. But this was merely the superficial 
feature; the process was in essence a making the title absolute, 
and the sale was simply the use which would generally be made of 
the ves when the title became absolute. 

(4) That the cut-off proceedings had in essence nothing to do 
with sale, and in particular that the sale had nothing to do with 
any duty to restore the surplus to the pledgor (our modern idea, 
which is apt to be associated with this older process), is further 
clearly seen from the facts that (a) the pledgee was allowed to 
employ the cut-off process, and to get permission to sell or to 
keep, long before he was compelled to restore the surplus,! and 
(0), conversely, the duty of restoring the surplus, when that stage 
is reached, is found even where the pledgee keeps the es, and quite 
independent of sale by him.” 

a”, This proceeding, then, by means of aufbietung and mittere 
in bannum, supplied the defect of title which arose from the lack 
of the auflassung, resignatio, or “release” element. But why 
could not this be supplied by the pledgor himself? It could be. 
It might be done by actual auflassung or resignatio after default ;* 
but this was rare, of course, being dependent on the pledgor’s 
good will. Instead of this the customary method came to be the 
embodiment of an auflassung clause in the original document, — 





1 E. g. in Liibeck, as late as 1325, he might sell without accounting for the sur- 
plus: Meibom, 332; see also Amira, I, 203. A custom of Noyon, in 1181, shows 
clearly the process: * Siquis terram vel domum in vadimonio posuerit, vel aliquid 
aliud, et determinato tempore non reddiderit [paid], ille qui vadimonium habet, si 
voluerit illud assignare sivi et ad se trahere, judices et scabinos illuc adducat, et 
si post infra quindecim dies redemptum non fuerit, perpetuo sibi jure possident ” 
(Kohler, 138). 

2 E.g. in Freiber, it was provided by law “doch das dieses pfand geschiatzt sey 
durch das gerichte, und die besserung an dem das guth gewest [i.e. pledgor] geweiset 
werde ” (Meibom, 338). So for an express clause in a document of 1077 in Salerno: 
“ Et si ipsi tari [golden money] minime nobis [pledgee] retdere potuerit de propria sua 
causa, et illut nobis dandum venerit, atjungamus [hand over] ei pretium a super [over 
and above] ipsi tari, sicut ipsa rebus abpretiata fuerit per doctos omines et deum 
timentes, et firma nobis carta emtionis secundum legem facta et cum pena obligata” 
(Kohler, 88); on default the pledgee is to restore the surplus “ quanto tres justi homi- 
nis existimaverit,” and the pledgor is to execute a deed of sale (Id. 86). See also 
Amira, I, 205. In many laws the pledgee is expressly said to have his choice between 
keeping the ves and selling it: Weis], 69; Stobbe, Priv. 623. 627; Amira, I, 205; 
II, § 22. 

3 Heusler gives an example (II, 139): “ Predium meum abbati pro C marcis exposui 
et statuto die cum memorata pecunia solvere proposui; cum vero prefixus dies ad- 
venisset et abbas argentum mihi dudum datum requisisset, minime illud recompensare 
valens, predium abbati in perpetuam possessionis institutam obtuli.” 

45 
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this being done at a time when the debtor would be more ready 
to concede any terms demanded. Until the use of the carta, or 
written conveyance, became customary, and the process of transfer 
at a distance from the premises and by carta alone became fre- 
quent, this embodiment of the auflassung in the deed of pledge 
would not be so natural; but towards the end of the Middle Ages 
it would be the most natural method (except for personal property, 
in which transfer by document would of course be unusual, and, 
originally, impossible!) ; and hence, while the judicial cut-off pro- 
ceedings always remained the usual resort of the pledgee of per- 
sonal property, the pledgee of real property, by the above period, 
more frequently attained his purpose by a restgnatio clause in his 
pledge document? 

al". Abuse of the vesignatio-clause. So far all was well; the 
thought of the community was that the pledgee should have his 
cut-off, and he was allowed to get it either by the judicial proceed- 
ing or by the deed clause. If the primitive rule as to non-restora- 





1 Heusler, II, 201. 

2 The forms are innumerable: “ [On default, the pledgee] in posterum tria jugera 
titulo emtionis pleno jure proprietario, cum pleno rerum domino, quod exnunc sicut 
extunc in eum transferimus, libere possidebit” (Heusler, II, 140); “ Si intra hinc 
et festum ... non exsolvimus, . . . ipse dominus [pledgee] dicta pignora pro se reti- 
nendi, ea obligandi, et vendendi, plenam facultatem habebit” (Meibom, 333); ‘‘[the 
pledgee] poterit vendere absque ulla prosecutione coram judicio facienda [i. e. without 
cut-off proceedings] ” (Id. 335); A has pledged for seven years; if he can, he may 
redeem them; if he cannot then pay back the money, the land “ pertinebit in per- 
petuum” to B (Wodon, 162) ; “ Wadiavit ... salinam . . . usque ad 21 annum; [if 
unpaid] . . . maneat in monachia sempiterna” (Id. 164); “si infra ipsi jamdicti decem 
annis completis nos vobis non potuerimus retdere ipsi jamdicti solidi, . . . vos abeatis 
integra eadem rebus [described] . . . , ad vestram proprietatem abendum et possiden- 
dum et faciendum exinde omnia quod vobis placuerit” (Kohler, 87); “[if default 
occurs,] permaneat ipsam terram supradictam ad R. [pledgee] et cui voluerit post se, in 
alode et comparato” (Id. 90) ; “si tunc redempte non fuissent, permansissent usque 
ad finem mundi” (Id. 91). Just as the judicial permission allowed a re-pledge, as 
preferable to or optional with a sale (see supra), so the pledgor’s permission in the 
document might do the same : “ Daruber gib ich in daz urlaub, ob in sein not geschicht, 
daz si di vorgenanten heof mit meinem guten willen, swo ich sei sezzen, wenn si mugen 
oder wellen ” (Kohler, 16); and the permission might also cover a sale, instead of a 
self-appropriation (Kohler, 16, 17). — The difference between the ordinary pledge- 
clause fixing the time of redemption and the clause of vesignatio renouncing all right in 
advance and giving absolute title contingent on default is clearly to be seen in these 
two examples; the first, fixing a pledge period : “ per nos tenendam et habendam tam 
diu donec . . . pro predicta summa . . . redimatur” (Meibom, 279; see also Heusler, 
II, 138; Kohler, 287, 292, 307); the next, renouncing in advance all interest: “si nos 
in solucione negligentes extiterimus, . . . antedictum mansum et curia transibunt in 
possessionem et dominium sine contradictione qualibet, suis usibus perpetuo servitura ” 
(Meibom, 261). 
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tion of surplus had continued, and, even then, if the- judicial 
process had remained the sole or usual cut-off method, no new 
problem would have arisen. But the old rule had been left be- 
hind, and the pledgee was by this time bound to restore on default 
the surplus value to the debtor (whether he kept or sold the ves). 
So long as he resorted to the judge for achieving his cut-off, the 
duty of restoration was managed easily enough; the judge declared 
the title of the pledgee absolute, either for keeping or for selling, 
on the terms, in the former case, that the ves was appraised and 
the excess value paid to the debtor, and, in the latter case, that the 
surplus money received was so paid over. But when the cut-off 
came to be attainable (for landed property) by a resignatio-clause 
in advance, the pledgees soon found that this was an excellent 
method of evading the new rule about surplus restoration; for the 
res on default became the absolute property of the pledgee without 
his going to court, and he could keep it all, which he could not do 
if he had had to apply to the court; hence the popularity of the 
clause. It will be seen that, in the examples cited in the preced- 
ing note, the clauses all provide that the ves shall go zx ¢o¢o to the 
pledgee, without any provision for surplus restoration. Now until 
the old notion of forfeit or equivalency had been thoroughly cast 
aside, and until the rule about surplus restoration had become a 
solid and instinctive element in the legal thinking of the commu- 
nity (which in some places did not come till the 1400's), the com- 
munity would not be prepared to protest against this ingenious 
evasion of the rule by the use of the ves¢guatio-clause. But when 
that time did come, the evasion would have to be stopped. It was 
not that there was anything to be said against the vesignatio-clause 
in itself, i.e. as a cut-off; for this very cut-off was that to which 
the courts themselves had been accustomed for several centuries to 
aid pledgees. It was the abuse of this particular cut-off process 
in evading the surplus-restoration, that made it vicious. Now the 
enabling circumstance for the pledgee was that he got absolute 
title by operation of the deed, without going into court; and thus 
the obvious thing, by way of remedy, was to oblige him to do just 
what he had been used voluntarily to do under the old mzttere in 
bannum proceeding, viz. come into court to get a complete title; 
for then the court itself could see that he accounted for the sur- 
plus. Thus the difference between his coming into court in the 
goo’s and his coming into court in the 1500's was radical; then, 
he came voluntarily to get justice and have a defect of title cured ; 
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now, after he had found out another way of curing that defect, and 
was using it to abuse a principle of justice that had grown up in 
the meantime, he came into court compulsorily to be made to do 
justice; the two situations being wholly distinct. 

This, then, is the stage at which the pledge transaction emerges 
into what we call modern history. All through the 1500's the 
German customary laws were forbidding this evasion.2 Already 
before this time the sea-laws of Wisby, with their advanced com- 
mercial ideas, had taken the same step. The same period finds 
the English courts occupied with the same undertaking. The im- 
perial prohibition of the /ex commissoria in Roman law, which has 
served as the theme of much fruitless discussion, is nothing more 
nor less than the same feature in the development of another legal 
system. The indigenous working out of the process in Germany 
was probably stopped by the reception of Roman law, which had 
long ago settled upon its solution of the problem.* The details of 
its working out in England cannot be examined here. 

For the form in which the problem was presented to modern law, 
then, we were indebted to two distinct principles, operating to- 
gether to cause confusion and misinterpretation in the modern 
student’s mind. First (A) the forfeit notion which had primitively 
prevailed, and had then given way to the notion of collateral secu- 
rity; and, next (B), the necessity of a vesignatio or auflassung, 
which left a defect in the pledgee’s title, and led him to strive to 
cure it, and revealed to him, in curing it, a way of evading the 
other principle; so that it became necessary for the law, in main- 
taining the former principle, to deal with that form of the latter 
through which the abuse was perpetrated. Only by keeping clear 
the history and separate workings of these two principles can we 





1 So that such a provision for sale or forfeiture as the following, which would fairly 
represent in its terms one of the earlier medizval town laws, exists on modern statute 
books for wholly different reasons; Code Civil, art. 2078: “Le creancier ne peut, & 
defaut de paiement, disposer du gage; sauf a lui a faire ordonner en justice que ce 
gage lui demeurera en parément et jusqu’A due concurrence d’aprés une estimation faite 
par experts, ou qu’il sera vendu aux euchéres.” 

2 See examples in Stobbe, Priv. 270, 627. 

$ Amira, I. 213. 

* The Roman law brought with it into Germany the prohibition of the /ex commis- 
soria or forfeiture-clause, and the prohibition still prevails, upon the theory that it 
enables the creditor unjustly “to obtain extraordinary profits” (Motive zum biirgerl. 
Gesetzb., 1888, III, 680, 820). As late as 1881 the courts were called upon to say that 
the Imperial law of 1867, abolishing the usury prohibition, did not abolish the /ex com- 
missoria prohibition (Vierhaus, Sammlung kleinerer privatr. Reichsgesetze, 303, n. 4). 
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understand the form which, by their collision, they gave to the 
transaction and the problem as it came before modern Germanic 
courts. 


Il. Zhe Pledge without Creditor’s Possession. 


Neither etymology nor usage furnishes us in our language with 
terms exactly expressing the antithesis between the giving and the 
not giving of possession of the ves to the pledgee; for the pur- 
poses of discussion, however, it is necessary to have a term that 
implies merely this antithesis; and accordingly the word “ hypo- 
thec” will be here employed as indicating a pledge of which the 
custody is not given to the pledgee, but is retained by the pledgor. 

The problem, of course, is to ascertain why that form of the 
transaction was in a given case chosen instead of the other, —to 
account for its existence as a distinct legal expedient. Not until we 
have learned this shall we be able to interpret and to harmonize its 
peculiarities, whatever they may be, and to understand its develop- 
ment. Now the dominant theory, particularly since Albrecht and 
von Meibom, has been, that in Germanic law the hypothec was a 
later (‘neue Satzung”) and an independent development ; that 
when the primitive remedial expedient of self-redress (as a source 
of creditor’s satisfaction) had developed into a system of regulated 
judicial execution for debt, the creditor found it natural to avoid 
the necessity of appealing to legal proceedings by securing before- 
hand from the debtor a consent to such a levy in case of default, 
the object of the transaction being the gaining of a right on his 
part to cause a sale of the property on default, and to take the 
proceeds sufficient to satisfy his debt. The theory of Brunner?! and 
of Franken? (though only briefly explained) is slightly different, 
in that it posits a more direct historical connection between the 
process of judicial execution and the institution of hypothec; but 
the essential notion of the expedient in both theories is the same. 
The marked feature assigned to the hypothec (though they do not 
clearly bring out the antithesis between the “ new” and the “ old” 
satzung) is that it is a specific lien created by the debtor for the 
ultimate purpose of obtaining proceeds for the creditor by a sale 
(in Franken’s phrase, “ nach dem Verkauf zielend”). This notion 





1 1880: Rechtsg. der Rom. und Germ. Urkunde, 194: “eine aus der missio in ban- 
num hervorgegangene amstrechtliche Verpfandungsform jiingeren Aufsprungs.” 

2 1879: Franzésisches Pfandrecht, 7: “ Der Gerichtsbann ist die Wurzel der Im- 
mobilar-Execution, und damit auch der neuern Satzung.” 
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is natural enough to the Continental scholar; for in the law that 
he lives among he finds the hypothek (hypothéque) —the modern 
representative of the neue satzung — scarcely to be distinguished 
from our “lien,” or sometimes even from a preferred claim in bank- 
ruptcy; the number of privileges and hypothéeques given by law on 
the entire estate, and the frequent practical identity in legal effect 
between those and the consensual hypothec, tend to obliterate the 
distinction in thought; and the historical assimilation of the two 
would thus @ priort commend itself there as plausible. But to the 
Anglo-American lawyer the learning about mortgages and the 
learning about liens and execution and preferred claims are dis- 
tinctly separated in history and in thought; and he makes a natural 
association, wanting on the Continent, between mortgages with and 
mortgages without creditor’s possession. This natural relation 
which is found in the legal thought of the modern community that 
peculiarly represents in its law the continuity of Germanic tradi- 
tion will to us suggest a priori the plausibility of a wholly different 
view of the hypothec’s history, which has been championed by 
Heusler and von Amira, — the view that it is historically of a piece 
with the generic wed (or satzung) already described; that it was 
simply a variety of that transaction, adapted to a special purpose ; 
that it bore the features and followed in the main the development 
of the wed; and that it had no connection with the peculiar expe- 
dient of judicial execution until fairly modern times. This view we 
may now consider; first setting out the evidential marks of identity 
between the hypothec and the generic wed or satzung already ex- 
plained; next, examining the vaison d’étre of the former; and then 
noticing its ultimate fate. 

1. The hypothec, or “ neue satzung,” as identical in purpose and 
features with the generic wed, satzung, ved. 

a. In the first place, the name is identical; this alone starts the 
probabilities in favor of an identity of institution! They are en- 





1 Satzen, versetzen (verb idea), and ved, wed, weddeschaft (the res idea), were the generic 
terms for both: Meibom, 36; Stobbe, Priv. 273; Amira I, 193, 216; II, §§ 22, 23. 
Unterpfand (perhaps a translation of sudpignus) and subpignus (the Roman term) came 
to designate the hypothec form: Meibom, 36, 263; Neumann, 197; Heusler, II, 148. 
(Sudpignus in modern German writers is often used to mean a pledge upon a pledge, or 
afterpfand, i. e. by a pledgee himself; but it did not mean this either in Roman or in 
Germanic law: Sohm, Lehre der Subpignus, I). Faustpfand, handhabendes pfand, de- 
noting the pledgee’s possession of personalty, were later phrases based on the false 
etymology (fugnus, fist) of the Roman fignus: Meibom, 37. Vorkummern or Jbe- 
kummern (our English “encumber ”) came to be, so far as anything was, the term for 
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hanced, moreover, when we find that the phrases in the other line 
of doctrines about private redress — pledge-taking, etc. — and about 
the later judicial execution are constantly contrasted with the terms 
indicating a voluntary pledge.! 





hypothec; and the \terms versetzsen and vorkummern are in later times often grouped 
as covering all kinds (see examples in Meibom, 429), much as pignus vel hypotheca were 
in Roman law, the former being the generic term, and the latter a species. Xistenpfand 
in some regions was used to denote the hypothec; “posuit domum suam pro cistoli 
pignare,” “sette sin hus to eyme kistenpande”: Meibom, 423; Amira, I, 216. Fir- 
pfand, or contingent pfand, was another name used in Bavaria: Heusler, II, 148; 
Kohler, 234. 

1 The contrast of ideas appears in the two words zam and set, nehmen and setzen 
(“seize” and “hand over”): Meibom, 24; Amira, I, §§ 15-21. Other words in some 
places used instead of mam have the same idea: dadian (force), raf (raud, seize): 
Brunner, II, § 110. This antithesis in the verb idea of the transactions lasts till modern 
times. The development of one is a part of the history of procedure; of the other, a 
part of the history of substantive law; and all the associations of the hypothec trans- 
action are with the latter, not with the former. 

But there is one confusing circumstance ; pfand, pant, is used for both transactions ; 
and this must be accounted for. Now the sources of the later law of execution were, 
roughly speaking, two (Heusler, II, § 117; Brunner, II, §§ 110-112; Amira, I, §§ 15-21, 
28; II, §§ 11-16). (1) The creditor or injured person could primitively, in limited cases 

‘and following certain rules, go himself and carry off (zam) movable goods of the debtor 
sufficient to pay ; they then became to him a forfeit-payment of the ordinary sort, i.e. they 
were at his risk till redeemed, and if not redeemed they were forfeited to him absolutely 
without regard to any surplus value ; in Scandinavia the thing thus taken was designated 
(from the verb idea) as zam, while in Germanic tribes the thing taken was called 
usually fant (a word of uncertain origin, but probably having the same force). (2) Where 
the debtor’s outlawry had occurred, the injured person might by a strudes legitima or 
“legal rape,” go and get satisfaction from the outlaw’s confiscated personalty; and, 
much later, the doctrine of missio in bannum regis obtained for him a similar satisfac- 
tion out of the confiscated realty, — the phrases being méssio in vorbannum, fronbote, 
Jronung, and the like. Now these two processes worked towards each other, so that 
they came to share the common feature of securing satisfaction from any defaulting 
debtor subject to the control of the court. But the distinctive feature of the former 
process was still that the creditor got the ves as a redeemable pledge only; while in 
the latter he got a true payment on execution. Hence the former process had bonds 
of relation with both the ordinary wed transaction and with the execution or vorbannung 
process; and for the one relation the Zant word came to serve, while for the other the 
nam or nehmen idea was emphasized. Moreover, since what the creditor almost always 
got by zam was personalty, personalty pledges came naturally to be called fant generi- 
cally, and the wed term was thus largely driven out of usage for personalty (though 
wadium originally covered both personalty and realty, and though the process itself — 
the xam — from which fan? was borrowed, had a history independent of the wed) ; more- 
over, the original state of things is further shown by the fact that in Scandinavia ved 
was not thus driven out, though fam¢ when borrowed from the German in later times 
covered, as in Germany, pledges both mam and set. Later still, Afand partly extends to 
realty also, —in such compound words as fistenpfand, pfandschaft. The case is much 
like that of our “pledge”; originally A/efge, a personal surety, it practically drove out 
gage for personal property and restricted it (as “ mortgage”) to realty; yet the old law 
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b. The pledge without creditor’s possession is found quite as 
early as the other form;! which indicates that it cannot have made 
its first appearance through the development of the missio in 
bannum. 

c. The documents indicate its nature to be simply that of a post- 
poned or contingent wed? This characteristic is the key to its 
origin, and will be explained later; it is enough here to note that 
the primitive transaction does not show signs of being complicated 
by the phrases of judicial process; it merely creates a present wed 
for the creditor, as payment against a loss which he may suffer, 
the debtor keeping possession until the issue is ascertained; and 
if it turns out that the pledgee does suffer the loss, he takes the ves 
like any other wed 

In some laws a transfer to take effect in future was not valid 
unless the transferee first had a present gewere vested in him for a 
year and aday; but just as actual transfer of gewere could here be 
avoided in such ordinary sales or gifts (i.e. with reservation of a 





of personal suretyship is no mére to be looked to as the source of our “pledge” doc- 
trines than is the process of zam for the Germanic doctrines of wed and ffand. It 
should be added that as most hypothecs were of realty, and as Afand was chiefly 
applied to personalty, the hypothec is almost always (except in Aistenpfand) dealt with 
in medizval Germanic law in the terms wed, satz, satzung; and thus there is ample 
evidence from etymology that the hypothec is quite distinct historically from the proc- 
ess of execution, independently of whether we are able or not to account for the use 
of ffand. Nevertheless, that use, though confusing, seems quite capable of explanation 
in the above manner. : 

1 Stobbe, Priv. 272; Heusler, II, § 104; Amira, I. 216. Kohler, 24, gives a capitula 
as early as 866, dealing with it. 

2 A Scandinavian example (Amira, II, § 23): After selling a piece of land with 
warranty: “That this sale may be more firm and trustworthy, J. [the seller] has put 
us [the buyer] his farm of five acres, in M., in full liability, so that-we are to take it if 
the above piece of land should be sued away from us.” Germanic examples: After 
selling a mill and engaging to get the lord’s consent to the sale: “quod si negli- 
gentia vel culpa prepediti non fecerimus, curias duas in M. ecclesiae loco molendini 
contulimus perpetuo possidenda” (Heusler, II, 145, also 152); after stating a debt: 
“Predictam autem villam tibi obligo et in pignore pono, ut si minime fecero te ad 
deliberandum ad suprascriptum terminum eo hordine et racione ut supra legitur, tunc 
tribuat tibi potestas accedere et intromittere sive ad proprium dominare fsa vestra 
pignora, et tamquam legitimum documentum possidere, nullo vobis homine contradi- 
cente” (Kohler, 353); “Nos . . . subpignoramus curiam nostram , . ., et si in solu- 
cione . . . negligentes extitimus, . . . immediate, cum ipsis [creditors] placuerit, .. . 
accipiant subpignora nostra” (Meibom, 227, 261). 

8 As Heusler expresses it (II, 145): “Satzung with a vesting of gewere in the 
creditor and satzung without transfer of gewere bear the same relation to each other as 
traditiones a die praesente and traditiones post obitum. Just as the latter are in nature 


and purport legally similar transactions, so the two types of sateung reveal themselves 
as one and the same.” 
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life estate) by the transferor’s paying a rent, nominal or substan- 
tial, in recognition of the transferee’s geqwere, so the same expedient 
was resorted to in hypothecs;! and so far as in later law the same 
end could be obtained in other cases by simply handing over a 
sealed deed drawn before a court officer, or by making an entry on 
the court records, it was also done for hypothecs.? 

d. The unmistakable marks of the forfeit idea, which we have 
seen to belong to the ordinary wed, are found also in this form. 
In the first place, the ves, if default occurs, in primitive times, pays 
the pledgee regardless of its deficiency of value, and the pledgor 
cannot be looked to for the deficit; while (as we saw above) the 
later law finds this departed from, and the debtor made liable for 
the deficit.* In the next place, the ves was forfeited, in the sense 
that the creditor took the whole, without any duty to return the 
surplus,>—as in the ordinary wed or satzung; but here, too, the 
later law gets gradually away from this, and we find a valuation 
and return of the surplus.6 As before, in the ordinary wed, the 





1 Heusler, II, 147; the pledgee of a res intended as contingent payment for a 
breach of warranty is given “ gewerschafft zu rechtem fiirpfand,” but until default he is 
merely to “ab dem fiirpfand jahrlich zu nutz und gewer rechter pfandschafft nemen 
ein hun.” 

2 Heusler, II, 147; Bav. Landr.: “ Wer dem andern pfant untwurt, und daz pfant 
dannoch in seiner gewalt beleibt, . . . da sol er im brief iiber geben mit sigel ”: 
Meibom, 49. Hence the custom of merely handing over title deeds to the pledgee as a 
form of hyopthec: Heusler, II, 146; which lasted in Regensburg till 1813: Stobbe, 
Priv. 274; and is found in other countries as well. Moreover, so far as an ordinary 
transfer of land was required to involve a formal transaction before the assembly or 
court (Heusler, II, 100), just so far would this contingent pledge transfer require the 
same, and hence historically the origin in some regions of registration as necessary to 
the validity of hypothecs: Weis], 42, 50; Stobbe, 287 ; so far as this persisted later 
and was extended, in the absence of a general transfer-registration, reasons of policy 
could have induced this special survival. 

8 Stobbe, Priv. 276-278; Amira, I, 216; II, 23. Moreover, the same general but 
indescribable evidences of the equivalency-idea run through the documents, which 
give the reader a clear impression of the identity of the wed idea in both. 

* Stobbe, Ib. ; Amira, Ib. (in the first passage, the Wisby law represents the more 
advanced or later stage). 

5 Stobbe, Ib. ; Amira, Ib.; Meibom, 435. 

6 Stobbe, Meibom, Amira, «bi supra. A clause from a document in Meibom, 261, 262, 
shows how the auflassung or commissoria clause was used to dispense with the duty of 
restoration which the later law ordinarily placed on the pledgee ; upon default, the 
pledgees “cum placuerit, immediate accipient subpignora nostra, facientes cum hiis 
omnibus, secundum formam proprietatis tituli, quitquit ipsis videbitur expedire ” ; again, 
“Si non redederemus . . . licentia aveatis tu aut tuos heredes supradicta terra avire et 
dominare in vestra potestate ” (Kohler, 85). In Norway, the different stages appear 
very distinctly; the pledgee takes the whole ves in forfeit, w#/ess there is a special 
agreement that he is to take the equivalent of his claim only; in the next stage, he is 
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latter development —the pledgee’s duty to restore the surplus — 
comes before the former, —the pledgor’s liability for the deficit. 
Parallel with this development of the forfeit-idea went also, of 
course, the development of the pledgee’s efforts to cure the defect 
of his title, as already described for the ordinary wed with pledgee’s 
possession; the pledgee on default was allowed to take proceedings 
to cut off the pledgor’s right,? and he could also attain the same 
end by inserting in advance an auflassung or resignatio clause (lex 
commissoria);* and this, too, the law afterwards struck at (as 
already explained) by compelling (not merely permitting) him to 
sell or re-pledge, in order that he should not by forfeiture of the 
ves evade his duty of restoring the surplus value. The presence 
of these marked features of the forfeit-idea and its development 
seems to dispose conclusively of the “ anweisung von executions- 
gegenstanden” theory, — the theory that the original notion of the 
hypothec form was the securing of a lien on a ves to be sold to 
get proceeds; as well as of the other theory, that originally by 
the mzssio in bannum regis the property was sold and the debt paid 
out of the proceeds. 

é. The pledgee obtained a title to the ves, good against third per- 
sons. This, if true, militates strongly against the theory that the 





to take the exact equivalent of his claim, unless by special agreement he may take the 
whole. In Iceland an intermediate stage appears, in which he is to take double the 
amount of his claim, by measuring off for himself the land required, according to a 
valuation of the neighbors, — unless other creditors would suffer owing to the debtor’s 
insolvency, in which case he takes only the exact equivalent ; in the later law, he takes 
always the exact amount only. 

1 Stobbe, Amira, ui supra. This is neatly to be seen in the laws mentioned by 
Stobbe; in some of them the stage of handing over the surplus is not yet reached; 
but in most of them a sale is to be made and the surplus handed over; within this 
latter group, however, are still some which do not require the pledgor to make up a 
deficit. So in Amira’s records, the Wisby law, representing the later stages, requires 
the pledgee to restore the surplus, and the pledgor to make good any deficit; but an 
earlier text of the Hamburg law, on which the Wisby law was founded, does not con- 
tain a clause making the latter requirement. 

2 Stobbe, Priv. 276; the pledgee usually summoned the pledgor three times, and 
then the court gave him the ownership. 

8 Some examples have already been given in the last note but one. It is worth 
noticing that a common form was one which (as we shall see) had formerly been used 
and much discussed in Roman law; the pledgor describes the transaction as a pledge, 
and declares that on default the ves shall belong to the creditor as by sale, and gives 
the requisite auflassung in advance: “A resignavit R. hereditatem . . . pro 50 marcis 
. . . tytulo pignoris, usque ad instauc festum nativitatis Domini; si tunc argentum sibi 
non solverit, tunc dictam hereditatem justo emtionis tytulo obtinebit” (Meibom, 435 ; 
1327 A. D.). 

* For Scandinavia, see Amira, I, 216. 
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debtor has merely promised the creditor a general right of levy 
and sale on default which he would otherwise either not have at all 
or have only by legal proceedings. This, if true, is more in har- 
mony with the notion that the specific ves is now the creditor’s, 
subject to the contingency of default. That the pledgee did 
obtain a right good against third persons (e. g. to whom the 
pledgor might wrongfully transfer the ves in the interim) seems 
clear, though it has been much disputed! Moreover, a hypothec 





1 Heusler, II, 149; Amira, I, 216; II, § 23 (Iceland), 27 (Norway); Meibom, 
428; Kohler, 22; Schulte, 500. Commonly this was specifically provided for by a 
clause; thus, for a ship: “ Posuit navem suam pro 26 marcis, ita quod nec ipsam ven- 
dere poterit nec exponere [second pledge], nisi prius dicti denarii sunt per soluti” 
(Meibom, 412); so in the Codex Cavensis: “ Non habeamus potestatem per nulli 
modi nec bindere nec donare neque per nulla rationem ubique ipso dare ” (Kohler, 23, 
85). It has been suggested by Stobbe (Priv. 275) that this clause was intended to 
remove a doubt as to the existence of a property-right in the pledgee, and thus pro- 
tect his interest ; but this seems unsound, not only because the laws show explicit 
recognition of the right (see zzfra), but because (as Heusler points out, II, 149) this 
would not be an effective way of removing the doubt. Heusler’s reason, however, 
(that the pledgor, having the gewerce, could effectively employ it improperly were it 
not for this clause), does not seem more satisfactory ; a better reason seems to be the 
simple one that, since the pledgor could effectively transfer the gewere, and since the 
pledgee (having agreed to treat the ves as the equivalent of his claim on default) 
would ordinarily have no further claim for payment against the pledgor, and hence no 
redress at all in case of alienation followed by the buyer’s year-and-day gewere, he nat- 
urally tried to protect himself by a special agreement from the pledgor not to transfer 
it; which would thus give the pledgee a claim for indemnity against the pledgor if he 
did. The pledgor’s alienation was also often expressly prohibited by law (a law of 
1658, quoted Kohler, 23: “ Es soll niemand giithere verkaufen noch verwenden die der 
stadt oder jemand anders zum pfande stehen, er thate es dann mit des raths erlaubnuss 
oder mit willen sein biirgen und desjenigen den si unterpfandlich hafften, bey der 
busse eines neuen schockes”) ; the purpose being here, not to save the pledgee from 
losing (for he would not), but to save purchasers from being defrauded; so also in 
Sweden (Amira, II, § 23). 

That the law, quite apart from contract clauses, recognized the pledgee’s right as 
pledgee to pursue the property though alienated is seen by the numerous provisions 
declaring that this pledgee’s right should last no longer than a year and a day; this 
was because the purchaser’s gewere after that time would protect him, —as indeed it 
would against any ordinary claimant (Heusler, II, 103, 149), whence the entirely nor- 
mal nature of the creditor-pledgee’s property appears still further; thus: “ Verkaufet 
eyn man synen huf, und vorreycht [transfers] den vor gerichte, den hof mogen des 
mannes schuldigere [creditors] nicht bekummern [obtain by -hypothec], is sen sy 
[unless] dass der man, ee her den hof vorreychte, gelobit [promised] hette vor gerichte 
dy schult zu bezulen und hette sich verpflichet und gelobit by syme sygen [seal] ; wo 
daz geschege, so mochten die schuldigere den hof wol bekummem, und die ufreychunge 
[transfer] by [within] jare und by tage widersprechin” (Weisl, 49); “Si quis rem 
suam obligaverit [hypothec] cuicunque, et denuo illam alteri vendiderit, et emptor 
ipsam, ante faciem ejus cui obligata fuerit, anno uno expleto possederit, valeat movere ; 
quoniam neglecteri ejus rite deputabitur, quod emptorem infra tot spatium exinde 
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of personalty was also allowable ;1 though perhaps not until a late 
period? 

jf; The debtor who gave a hypothec could not, by primitive law 
during its life give another one to a third person.’ This is a nota- 
ble feature of other systems of law, and it seems to be explainable 
on only one theory, viz. that since the ves has been dedicated 
specifically as contingent payment for a possible default, and since 
(as we have just seen) the creditor-pledgee obtains a title to it 
pursuable in the hands of a third person, and since on default the 
pledgee will obtain the whole ves as the equivalent of his claim, 
regardless of any surplus value that may exist, it is impossible to 
conceive of any other creditor as having a concurrent interest in 
that ves. In short, this well-proven rule is not only consistent with, 
but is the inevitable consequence of the fundamental forfeit-idea in 
the wed or satzung. 

2. The hypothec, then, being originally in legal nature nothing 
but a form of wed or satzung in which the pledgee was not given 
possession, what were the circumstances to which this form of 
satzung would be appropriate? Why and when would this form 
be used instead of the other? The answer has already been 
pointed out, viz., wherever the existence of a claim is not yet cer- 
tain, i.e. a default is only contingent. The chief cases of this 
sort, as enumerated by Heusler (147) are: (1) Warranty of title 
in a sale of land; (2) Rent from a lessee or other rent-grantor ; 





appellare contempsit ” (Kohler, 24) ; “Si quis cautionem fecit et non ei obligaverit .. . 
[not specifically, but merely hypothecating his whole estate, then if one ves is sold to a 
third person,] habeat ipse qui eas emit ; nam si obligatae fuerint nominativae [specifi- 
cally], non eas possit vindere, dum ipsam cautionem non sanaverit [paid] ”; then the 
commentary to this edict warningly adds: “ita obliget, ‘ ut eas [ves], donec redimantur, 
alienare non possit, creditori proprias factas, si statuto tempore redemptae non 
fuerint,’” (Val de Liévre, 206,) i.e. the es must be expressly declared to be the credi- 
tor’s (“ proprias”’) in case of a general hypothec. 

1 Meibom, 411, 415; Neumann, 197. But it was not known in Sweden: Amira, 
I, 216. 

2 Heusler, II, 201. 

8 Meibom, 429; Stobbe, Priv. 274, 283; Amira, II, § 23 (in Iceland the pledgee 
might take possession immediately upon the pledgor’s transferring to the third per- 
son); Kohler, 23. A later but transitional stage is seen in the rule that a second 
could be given only for the surplus-amount over the first; but as soon as the forfeit- 
idea disappears, and the pure notion of collateral security becomes established, it 
is perceived that any number of creditors are welcome to take their chances with the 
res, even though their united claims exceed its value ; and so we find (Stobbe, 283) 
the codifications of the 1500’s providing expressly that additional hypothecs are 
allowable. 
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(3) Liability of a debtor to a surety for possible default; (4) Lia- 
bility of a guardian on account of an infant’s revocation of a sale 
at majority, of a husband for a wife’s claim of dower in property 
sold, and the like. In such cases, as Heusler remarks, “ it would 
be unreasonable to make a sa¢zung which would transfer the enjoy- 
ment of the property immediately to the creditor, for that would 
be wholly unnecessary and quite beyond what the creditor could 
have any pretext for demanding.” The ves was to be the wed, zf 
there should be a default; but as there might not be any default, 
it was enough assurance for him to have the ves legally dedicated 
in advance to cover that default, while remaining in the meantime 
in the obligor’s hands. This explanation is not only @ priort 
wholly natural and harmonious with the forfeit idea; but it is cor- 
roborated by the circumstance that the hypothec-documents of the 
Middle Ages are commonly given for just such contingent liabil- 
ities! and those that are not may be explained as belonging to a 
later stage. A further consistency and probability appears in the 
fact that, in this law? as in others, the first hypothecs which the law 
establishes independently of agreement seem to be that of the land- 
lord for rent and that of the wife for the return of the dos, i. e. 
purely contingent defaults; and it seems entirely probable that 
these first came into this recognition by having been universally 
provided for by agreement, and finally received as settled custom? 





1 Thévenin, Textes relatifs aux institutions privées, I, no. 22 (for a guaranty of rent) ; 
Amira, I, 639 (relatives of S., who injured a monastery, agree to give their Jand to the 
monks in ferpetuo, “if the said S. does them harm again”); II, § 27 (by a husband 
giving the wife a hypothec on the husband’s other land as security for the dos, which 
was returnable on divorce or death; by a guardian for dealings with the ward’s prop- 
erty; by a debtor to a surety on a debt; but chiefly by a grantor to the grantee as 
security against a failure of title or a defect of area). 

2 Amira, II, § 28. 

8 Another piece of evidence of minor consequence (but worth while noticing be- 
cause it reappears in Roman law) is this. The debtor could keep possession (since 
that was what was desired) of the ves by giving the ordinary wed with livery to the 
pledgee, and then receiving it back on lease (Neumann, 197; Amira, II, 246). Now 
for ordinary claims, already due, this would have been amply sufficient ; the creditor 
took the ves in payment, and reaped a profit by letting the pledgor cultivate as teaant, 
just as he might have done to a third person. With this expedient as a possible one, 
there would have been no motive for resorting to the hypothec form as above de- 
scribed ; i.e. if mere possession by the debtor was the object, based on convenience or 
on the creditor’s confidence in the debtor, or on some other motive than the one above 
stated, why was not the livery-pledge with lease back to the pledgor the simple and 
sufficient method? This method clearly was understood, and yet it was not commonly 
resorted to. The theory of contingent default is the only one that explains the 
presence side by side of these two modes of debtor’s possession-pledge ; for clearly 
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3. What became of the hypothec in Germanic law? Here we 
come into the complicated learning about rents. The difference 
in principle and in history between an interest-bearing debt for 
which a ves in the debtor’s possession is security, and a periodical 
payment to be obtained from the proceeds of a given ves, has been 
the theme of many competing theories. The problem is a much 
more difficult one in French than in Germanic law, for the canon- 
ical prohibition of interest developed in the former region many 
varieties of rents formed for the express purpose of lending money 
on interest. The exact process, however, by which the ordinary 
specific hypothec of the Middle Ages developed into its modern va- 
rieties does not have a necessary bearing on its origin as a species 
of wed. It is enough to note here that both Newmann and Heusler 
agree on a theory which is entirely consistent with the originally 
contingent purpose and specific limitation of the hypothec.!. When 
the charging of a rent upon one’s land became, for economic 
reasons (Heusler, I, 335), a popular practice, — in Germany, say in 
the 1200’s—the expedient which the farmer-landlords (as above 
described) commonly resorted to, the hypothec, became soon 
equally popular; the rent from one piece was secured by another 
piece of land, contingently on default in the rent; and soon the 
rent-grantor merely gave a general hypothec on all his property 
(“liegenden und fahrenden,” “in dorf und in hus, in feld und in 
stadt”); still later, the rent issues out of all his property, without 
discrimination between the parts primarily and subsidiarily liable ; 
and finally turns into a mere personal liability of the rent-grantor 
with a ves-incumbrance indistinguishable from an ordinary general 
hypothec. Thus comes about an ultimate generic type of collat- 
eral security with all the complexity of its modern varieties. 


[ Zo be continued. | 
John H. Wigmore. 
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the livery with re-lease was of suited to the case of contingent liability (as giving 
the creditor what he had yet no claim to), while the hypothec form as above described 
(the postponed satzung) was suited to just the case of a contingent liability. 

1 Heusler, II, § 105 ; Neumann, 213, 243. 
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THE JUDICIAL CHARACTERISTICS OF THE 
LATE LORD BOWEN. 


HEN Lord Bowen died, in 1894, at the comparatively early 

age of fifty-nine, he had just attained one of the highest 

official honors of his profession. At the higher and more discrim- 

inating bar of professional opinion he had, however, for more than 

a decade enjoyed an assured pre-eminence. The tribute of Lord 

Esher, the Master of the Rolls, gives some idea of Lord Bowen’s 
professional standing : — 


“JT cannot have any doubt that Lord Bowen was. one of the most dis- 
tinguished judges who have sat in the courts of England in my time. 
His knowledge of the whole law of England was so perfect and so accu- 
rate, and the whole law was so much at his command, that I have no 
doubt that he had studied every head and particular of English law not 
merely when a particular case involving the proposition came before him, 
. . « but he had studied the law minutely and earnestly before ever he 
was called upon to pronounce an opinion upon it. His knowledge of the 
law was vast; his power of expressing what the law was you have all 
experienced often. . . . His mind was so beautifully fine and subtle that 
he delivered perfectly expressed essays upon the law which will be handed 
down for use by future generations of lawyers.” 


This high contemporary reputation was attained, too, in the 
face of some marked limitations. At the common law bar his 
style and manner were too academic to bring great success as an 
advocate; and during his brief experience as a n7sz prius judge he 
soared too habitually above the heads of the jury to attain the 
best results from that often obtuse instrument of justice. It was 
in the Court of Appeal that he found at last his true sphere. Al- - 
though he came to this tribunal a sufferer from an internal disease 
which caused him to be frequently absent, during his eleven years’ 
service as Lord Justice of Appeal he delivered a series of judg- 
ments which for legal learning and literary grace are unsurpassed 
in the reports of English law. His subtle intellect, his cultured 
taste, his unique knowledge of legal history and mastery of the 
historical method as applied to the evolution of law, and his singu- 
lar felicity in expounding legal principles, were the rare qualities 
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which, in spite of marked limitations, gave him the pre-eminent 
position which he unquestionably attained. 

In comparison with the greatest of his contemporaries who were 
his peers in intellectual power, I should say that he shared with 
Westbury, Cairns, and Selborne a precision of thought and logical 
faculty which rendered his mind capable at once of entertaining 
the broadest views and the most subtle distinctions; but he lacked 
their versatility. He was the equal of Blackburn and Jessel in 
legal learning, without the pedantry of the one or the dogma- 
tism of the other. In affinity and contrast Earl Cairns probably 
furnishes the best comparison. Among the great names just men- 
tioned Cairns and Bowen had no equal in that cultured imagina- 
tion which is essential to the exercise of the highest art. Earl 
Cairns has never had an equal, in my opinion, in that intuitive 
insight into legal principles which make his opinions sound like 
“an embodiment of the voice of the law stamping its seal upon 
what is obviously reasonable and just.” His judgments were not 
so much ratiocinations as illuminations. In his mere statements 
the most complex legal problem passed out of his hands in so sim- 
ple and clear a light that our wonder is why there should have 
been any difficulty. Cairns was a genius; Bowen was a scholar. 
The latter shows us the processes by which he arrives at his con- 
clusions; we may observe the penetration and precision of a 
severely logical mind, expressed in language clear as crystal, and 
as luminous as it is subtle. Finally, in spite of physical sufferings 
to which all but Cairns were strangers, Lord Bowen shared with 
all these great jurists the habit of patient industry and close appli- 
cation without which intuitions are deceitful and gifts of exposition 
vain. 

Lord Bowen had the very qualities which are most needed in 
these days of systematic reporting. His work will repay attentive 
study simply as a demonstration that depth of legal learning and 
literary grace of style and method are not incompatible. Cer- 
tainly any distinctive style besides a slovenly one is least com- 
mon among learned lawyers, and is as rare as it is refreshing in 
the reports. A conception of intellectual reserve, sense of propor- 
tion, and wholesome mental habits of discrimination seem to be 
quite unknown. Interminable opinions on questions of fact, elab- 
orate restatement of settled principles, and the needless and me- 
chanical citation of all the cases to be found on a given point, — 
these are the evils at the root of the present deluge of reports. If 
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one sixth of Lord Bacon’s plan to simplify the law — “ cases 
reported with too great prolixity to have their tautologies and 
impertinences cut off” — were carried into effect, it would make 
short work of the bulk of contemporary reports. 

When we turn, now, to the records and remains by which pos- 
terity must judge Lord Bowen, their meagreness is disappointing. 
It fell to Lord Bowen’s lot to be sacrificed for many years to the 
minotaur of professional practice under conditions which broke his 
health and frittered away his powers in such ephemeral work as 
unmasking the claimant for the Tichborne estate. He came, 
therefore, into the most congenial sphere which fate had ordained 
for him, a victim to physical sufferings which caused him to be 
frequently absent from the Court of Appeal. I doubt whether he 
heard more than five hundred cases during his eleven years’ ser- 
vice. Even in these cases it is possible to convey only an imperfect 
idea of his service, for much of it was impersonal. In accordance 
with the custom of the Court of Appeal, the Master of the Rolls, 
who is the presiding judge, or, in his absence, the senior Lord 
Justice, delivers the opinion of the court. The other Lords Jus- 
tices in most cases content themselves, if they agree, with simple 
affirmance, or at most a short supplementary opinion. In prob- 
ably one half of the cases in which Lord Bowen sat, therefore, he 
added nothing bevond his simple assent; for during his whole 
tenure Esher was the spokesman in common law appeals, and Lord 
Justice Lindley in chancery appeals. Until 1890 he was also junior 
to Lord Justice Cotton. It appears to be the exception rather 
than the rule in the Court of Appeal to reserve judgment; but 
occasionally, when this is done, one of the Justices prepares and 
delivers, after our method, a written opinion for the court. Many 
of Lord Bowen’s most brilliant opinions were given under such 
circumstances. During his whole service, however, he delivered 
the judgment of the court in this way only about twenty times. 
Furthermore, many of the cases in which he briefly adds his own 
views are cases where the judgment of the lower court is reversed, 
on which occisions, in accordance with a polite custom of which 
Lord Bowen was scrupulously observant, all the judges express 
their views to a greater or less extent. So that there are no more 
than one hundred and fifty cases in the reports in which Lord 
Bowen formulates an independent and comprehensive expression 
of his own views. 

The most obvious characteristic of Lord Bowen’s opinions is the 

47 








354 HARVARD LAW REVIEW. 


purity, ease, and accuracy of their style. Along with the legal 
acquirements which he shared with many of his contemporaries, 
he had what is rare in such minds, a sense of literary form, —“ an 
instinctive preference for the right way of saying a thing, and the 
literary conscientiousness which impelled him to seek for the best 
expression of his thoughts.” One of his colleagues in the Court 
of Appeal said of him in this connection: — 


“‘T doubt whether those who listened to or read his brilliant judgments 
would have the least notion how much thought and persistent effort he 
had given to them; and the extreme rapidity of his intellectual opera- 
tions made this all the more remarkable to those who by daily intercourse 
saw the very pulse of the machine.” 


In distinction of style his only equal among contemporary writers 
on legal subjects was Sir Henry Sumner Maine. He had no rival 
on the bench. 

The best single illustration of his style in its perfection is his 
opinion in the “convent case” of Allcard v. Skinner,! where 
the question involved was, to use his own language, ‘ What is 
the principle, and what is the limitation of the principle, as to 
voluntary gifts where there is no fraud on the part of the defend- 
ant, but where there is an all-powerful religious influence, which 


disturbs the independent judgment of one of the parties, and 
subordinates for all worldly purposes the will of that person to 
the will of the other?” 


Characteristic specimens of his colloquial style may be found 
in Borthwick v. Evening Post,2 Magnus v. Queensland National 
Bank,’ and Hutton v. West Cork Ry. Co. 

Turning to the more formal characteristics of his method, we 
find the same perfection of execution and fine sense of proportion. 
One may find in his works many aphorisms and lucid definitions 
which go directly to the heart of an issue and crystallize a principle 
in a single phrase. Such, for instance, is his remark in a case of 
deceit that “the state of a man’s mind is as much a fact as the 
state of his digestion,”® or his statement that the knowledge of 
danger on the part of a person is the “ vanishing point” of the 
liability of the occupier of premises.6 But the power of expressing 
the most subtle shades of thought and language which made Lord 





1 36 Ch. D. 189. 4 23 Ch. D. 654. 

3! 3 5 
2 36 Ch. D. 463. 5 Edgington v. Fitzmaurice, 29 Ch. D. 459. 
3 37 Ch. D. 479. 6 Thomas v. Quartermaine, 18 O. B. D. 694. 
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Chancellor Westbury, for instance, such a master of legal maxims, 
appears in Lord Bowen’s work rather in the production of a total 
effect or artistic whole. He had great skill, however, in the use 
of graphic, often humorous illustration. Witness his forcible 
illustration in the Mogul Steamship Company case,! of the ex- 
pedient of merchants of sowing one year a crop of unfruitful prices 
in order by drawing competition away to reap a fuller harvest of 
profits in the future; and his query, in the same case, whether it 
would be an indictable conspiracy to drink up all the water from 
a common spring in time of drought. Among other noteworthy 
instances, see his illustration in Hutton v. West Cork Ry. Co.,? 
of sending down all the porters at a railway station to have tea 
in the country at the expense of the company; his success in lay- 
ing the issue bare in Thomas v. Quartermaine,® by his illustration 
of the builder employed to make repairs; his query in Carlill v. 
Carbolic Smoke Ball Co.,4 whether every one who sought to 
find a dog for a reward must sit down and write a note to the 
owner accepting the proposal; his illustration of being waylaid in 
Pall Mall, in Magnus v. Queensland National Bank; ° and his refer- 
ence to the Apostles’ spoons in Saunders v. Weil.® 

His general method of procedure in an exhaustive opinion was to 
state at the outset in a few words the point in issue, and the 
circumstances under which it arose; then to examine the principles 
involved; following with the citation of authorities, and, finally, the 
application of the whole in the decision of the case at issue.’ 

The issue in Mogul Steamship Co. v. McGregor® is stated 
thus : — 


“We are presented in this case with an apparent conflict or antimony 
between two rights that are equally guarded by the law, —the right of 
the plaintiffs to be protected in the legitimate exercise of their trade, 
and the right of the defendants to carry on their business as seems best 
to them, provided they commit no wrong to others. The plaintiffs com- 
plain that the defendants have crossed the line which the common law 
permits ; and inasmuch as, for the purposes of the present case, we are 
to assume some possible damage to the plaintiffs, the real question to be 





1 23 Q. B. D. 508. 8 18 Q. B. D. 694. 5 37 Ch. D. 479. 

2 23 Ch. D. 654. 4 [1893] 1 Q. B. 265. 6 [1893] 1 Q. B. 474- 

7 Maxim Nordenfelt Gun & Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 631; 
Mogul Steamship Co. v. McGregor, 23 Q. B. D. 611; Svensden v. Wallace, 13 
Q. B. D. 69. 

8 23 Q. B. D. 611. 
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decided is whether, on such an assumption, the defendants in the con- 
duct of their commercial affairs have done anything that is unjustifiable 
in law.” 


A good illustration of his method, down to the examination of 
authorities, may be found in Johnstone v. Milling: 1— 


“The question which we have to decide arises with regard to the 
defendant’s counterclaim. The claim made by the defendant is upon a 
covenant [in a lease to him], by which the plaintiff undertook, after the 
expiration of four years from the commencement of the term, to rebuild 
the premises upon notice from the defendant to doso. The defendant 
says that before the time had arrived for the performance by the plaintiff 
of this obligation he repudiated his liability on the contract, and so con- 
ferred an immediate right of action on the defendant. We _ have, 
therefore, to consider on what principles and under what circumstances 
it must be held that a promisee, who finds himself confronted with the 
declaration of intention by the promisor not to carry out the contract 
when the time for the performance arrives, may treat the contract as 
broken, and sue for breach thereof. It would seem, on principle, that the 
declaration of such intention is not in itself and unless acted on by the 
promisee a breach of contract; and that it only becomes a breach when 
it is converted by force of what follows into a wrongful renunciation of 
the contract. Its real operation appears to be to give the promisee the 
right of electing either to treat the declaration as brutum fulmen, and, 
holding fast to the contract, to wait till the time for its performance has 
arrived, or to act upon it, and treat it as a final assertion by the promisor 
that he is no longer bound by the contract and a wrongful renunciation 
of the contractual relation into which he has entered. But such declara- 
tion only becomes a wrongful act if the promisee elects to treat it as 
such. If he does so elect, it becomes a breach of contract and he can 
recover upon it as such. Upon looking to the reason of the thing, it 
seems obvious that in the latter case the rights of the parties under the 
contract must be regarded as culminating at the time of the wrongful 
renunciation of the contract, which must then be regarded as ceasing to 
exist except for the purpose of the promisee’s maintaining his action 
upon it; it would be unjust and inconsistent with all fairness that the 
promisee should be entitled to bring his action as upon a wrongful 
renunciation of contract, and yet to treat the contract as still open 
and existing as regards the future. Such being the reason of the thing, 
the authorities seem to be all the same way.” 


And then he proceeds to examine the authorities and apply 
them in the decision of the case. It was his invariable method 





116 Q. B. D. 472. 
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to eliminate with dexterity all superfluous and irrelevant cir- 
cumstances, to break up complex questions into their simple 
components, and to narrow the controversy to an issue. Many 
illustrations might be given of his subtlety in clearing the ground 
by going straight to the pith of a case, and placing his premises 
beyond misconception by careful and accurate definition of terms 
in which there was any possibility of ambiguity.! 

After the precise issue was found he was also always careful not 
to go beyond it. A notable example of this is the case of Davies 
v. Davies,” where he declined to discuss the subject of restraint of 
trade because the matter was not directly in issue. A good exam- 
ple of his acuteness in summarizing the exact ground of his decision 
may be found in a subsequent case involving that issue: — 


“‘ The rule as to general restraint of trade ought not, in my judgment, 
to apply where a trader or manufacturer finds it necessary, for the advan- 
tageous transfer of the good will of a business in which he is so interested, 
and for the adequate protection of those who buy it, to covenant that he 





1 In the case of Mogul Steamship Co. wv. McGregor, 23 Q. B. D. 611, involving the 
legality of a combination to control trade, he said : — 

“ We were invited by the plaintiffs’ counsel to accept the position from which their 
argument started,—that an action will lie if a man maliciously and wrongfully con- 
ducts himself so as to injure another in that othet’s trade. Obscurity resides in the 
language used to state this proposition. The terms ‘maliciously’ and ‘ wrongfully’ 
and ‘injure’ are words all of which have accurate meanings well known to the law, 
but which have also a popular and less precise signification, into which it is necessary 
to see that the arguments do not imperceptibly slide. An intent to ‘injure’ in strict- 
ness means more than an intent to harm. It connotes an intent to do wrongful harm ; 
‘ maliciously,’ in like manner, means and implies an intention to do an act which is 
wrongful, to the detriment of another. The term ‘ wrongful’ imports in its turn the 
infringement of some right. The ambiguous proposition to which we were invited by 
the plaintiffs’ counsel still, therefore, leaves unsolved the question of what, as between 
the plaintiffs and defendants, are the rights of trade. For the purpose of clearness I 
desire, asfar as possible, to avoid terms in their popular use so slippery, and to trans- 
late them into less fallacious language wherever possible.” 

See also his opinion delivered before the House of Lords in the great case of Dalton 
v. Angus, 6 App. Cas. 779. Other illustrations of his habit of accurate definition are 
his distinction between the defences of contributory negligence and a defence resting 
on the maxim volenti non fit injuria, Thomas v. Quartermaine, 18 Q. B. D. 691; his 
remarks on the use of the term “special damage,” Ratcliffe v. Evans, [1892] 2 Q. B. 
524; on the confusion arising from treating cases of dismissal of servants by a master 
as instances of a rescission of the original contract, Boston Deep Sea Co. v. Ansell, 
39 Ch. D. 365; on the distinction between an act and its consequences, Harrison v. 
Muncaster, [1891] 2 Q. B. 687; on the incorrect practise of speaking of the right to 
light as an ordinary easement, Birmingham Banking Co. v. Ross, 38 Ch. D. 312; on 
the vague use of the term “adoption,” Falcke v. Scottish Insurance Co., 34 Ch. D. 249. 

2 36 Ch. D. 359. 
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will retire altogether from the trade which is being disposed of, provided 
always that the covenant is one the tendency of which is not injurious to 
the public. This last element in the definition ought not, I think, to be 
overlooked, for I can conceive cases in which the absolute restraint might, 
as between the parties, be reasonable, but yet’ might tend directly to in- 
jure the public; and a rule founded on public policy does not admit of 
any exception that would really produce public mischief; such might be 
possibly the case if it was calculated to create a pernicious monopoly in 
articles for English use, — a point I desire to leave open, and one which, 
having regard to the growth of syndicates and trusts, may some day or 
other become extremely important.” * 


In facility and precision of statement of legal propositions lead- 
ing up to or summarizing an argument, omitting no essential quali- 
fication, and expressing neither too little nor too much, Lord Bowen 
was a master. His clear and comprehensive statement, in Thomas 
v. Quartermaine,” of the duty of the occupier of premises, is an 
excellent illustration of this.® 

More than a century ago, Burke observed that the practice of 
the law, though in his view “ a science which does more to quicken 
and invigorate the understanding than all the other kinds of learn- 
ing put together,” does not always, except in the highest order of 
intellects, ‘‘ open and liberalize the mind” and is even apt to give a 
turn to “ think the substance of business not to be much more im- 
portant than the forms in which it is conducted.” Judged by this 





1 Maxim Nordenfelt Gun & Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 631. 

2 18 Q. B. D. 694. 

3 In Baroness Wenlock v. River Dee Co., 36 Ch. D. 684, Lord Bowen gave the best 
statement of general corporate powers to be found in the reports. In the course of 
a singularly lucid opinion, in Abrath v. Northeastern Ry. Co., 11 Q. B. D. 455, he 
simplified the use of the term “ burden of proof.” In Low v. Bouviere, [1891] 3 Ch. 
105, he defined estoppel. In Steinman v. Angier Line, [1891] 1 Q. B. 621, he showed 
how the usual exceptions in a bill of lading “ limit the liability, not the duty.” He 
summed up his view of the law applicable to contracts in restraint of trade in the fol- 
lowing terms in Maxim Nordenfelt Gun & Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 
631: — 

“The result seems to me to be as follows: General restraints, or,in other words, 
restraints wholly unlimited in area, are not, as a rule, permitted by the law, although the 
rule admits of exceptions. Partial restraints, or, in other words, restraints which in- 
volve only a limit of places at which, of persons with whom, or of modes in which, the 
trade is to be carried on, are valid when made for a good consideration, and where they 
do not extend further than is necessary for the reasonable protection of the covenantee. 
A limit in time does not, by itself, convert a general restraint into a partial one. ‘That 
which the law does not allow is not to be tolerated because it is to last for a short time 
only.’ In considering, however, the reasonableness of a partial restraint, the time for 
which it is to be imposed may be a material element to consider.” 
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supreme test of intellectual capacity, Lord Bowen has few superiors. 
Law, to him, was not a mere collection of rules. As he said in one 
case, “ There is no magic at all in formalities.” 1 He recognized, to 
use his own language, the duty of endeavoring to apply legal doc- 
trines so as to meet “the broadening wants or requirements of a 
growing country, and the gradual illumination of the public con- 
science.” When he cited authorities, it was only to support conclu- 
sions which he had already reached by the independent exercise 
of his judgment. He had no patience with the servile citation 
of cases to define general terms, which are necessarily relative, 
and which if finally defined would lose half their efficiency? In 
dismissing summarily a needless action he said: — 


“‘T regret that we have to add one more to the cloud of cases which are 
collected around this particular point. The law has been clear for fifty 
years, and all the cases that have been reported since that time are 
merely illustrations of the way in which the court applies the principle.” * 


No better example of the triumph of reason and justice over 
technicalities can be found in the reports than Lord Bowen’s opin- 
ion in Ratcliffe v. Evans. In that case he extracts the spirit from 
the technical rule, and applies it with unerring precision, to the 
discomfiture of the counsel who raised it. 

In speaking of applying in modern times the ancient rule as to 
contracts in restraint of trade, he said, in Maxim Nordenfelt Gun 
& Ammunition Co. v. Nordenfelt : >— 


“ A covenant in restraint, made by such a person as the defendant with 
a company he really assists in creating to take over his trade, differs 
widely from the covenant made in the days of Queen Elizabeth by the 
traders and merchants of the then English towns and country places. 
When we turn from the homely usages out of which the doctrine of 
Mitchell v. Reynolds, 1 P. Wms. 181, sprang, to the central trade of 
the few great undertakings which supply war material to the executives 
of the world, we appear to pass to a different atmosphere from that of 
Mitchell v. Reynolds. To apply to such transactions at the present time 
the rule that was invented centuries ago in order to discourage the oppres- 
sion of English traders and to prevent monopolies in this country, seems 
to be the bringing into play of an old-fashioned instrument. In regard, 





1 Miles v. New Zealand Co., 32 Ch. D. 289. 


2 Jn re Young & Harston’s Contract, 31 Ch. D, 174; Zx parte Griffith, 23 Ch. D. 74. 
8 Green v. Humphrey, 26 Ch. D. 479. 


# [1892] 2 Q. B. 529. 5 [1893] 1 Ch. 631. 
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indeed, of all industry, a great change has taken place in England. Rail- 
ways and steamships, postal communication, telegraphs, and advertise- 
ments have centralized business and altered the entire aspect of local 
restraints on trade. The rules, however, still exist, and it is desirable 
that they should be understood to remain in force. A great care is evi- 
dently necessary not to force them upon transactions which, if the mean- 
ing of the rule is to be observed, ought really to be exceptions.” * 


The boldness with which he applied established principles to a 
new subject matter may be shown by the case of Dashwood v. 
Magniac,” where the law applicable to grants of minerals, accord- 
ing to which, under certain circumstances, the consumption of 
part of the inheritance is held not to be waste, was applied to the 
periodical cutting of timber by a tenant for life of a freehold 
estate.2 It must not be supposed, however, that Lord Bowen 
failed in respect to general rules which have been found of value 
in the administration of the law. As he said in Quartz Hill Gold 
Mining Co. v. Eyre: *— 





1 See also Jacobs v. Crédit Lyonnaise, 12 Q. B. D. 589, and Ratcliffe v. Evans, [1892] 
2 Q. B. 529. 

2 [1891] 3 Ch. 306. 

8 He supports his conclusion in this case with great force : — 

“The absence of authority in the early English law for the extension to timber 
plantations of the principle in question is, however, a matter on which the appellants 
are entitled to lay stress. But the Year Books and the older Abridgments are not 
likely to furnish illustrations in which legal principles are applied to a comparatively 
modern system of arboriculture. Mining and quarrying have come down to us from the 
remotest ages; but the culture and periodical cropping of trees such as that proved in 
the case before us, are the growth of a later period altogether. Occasion to invoke the 
principle for the benefit of grantees of ‘timber estates’ arises only in a time when 
woods are cultivated on the plan of annual croppings, and when to treat them other- 
wise would be to destroy the revenue of a property and to paralyze its management. ... 
We have been told that to apply to timber the doctrine which has been adopted in the 
case of minerals will be to transfer it to a subject matter where no line can be drawn 
as marked and unmistakable as the line presented always by the open mine. But 
it is not a valid objection to a legal doctrine that it will not be always easy to know 
whether the doctrine is to be applied in a particular case. The law has to face such 
embarrassments. . . . The instance to which the legal principle is now for the first time 
adopted by this court may be new, but the principle is old and sound; and the English 
law is expansive, and will apply old principles, if need requires it, to new contingencies. 
Just as, in America, the law of watercourses and of waste has modified itself to suit 
the circumstances of enormous rivers and wide tracts of uncultivated forest, so the 
English law accommodates itself to new forms of labor and new necessities of culture ; 
it favors the profitable holding of land. In a case like the present, good sense borrows 
accordingly, as it seems to me, the doctrine which has hitherto found its most remark- 
able illustration in the instance of the open mine, and applies it to the more novel case 
of a timber plantation which is cultivated for periodical croppings, and which forms a 
substantial item of yearly revenue to the owner of the property.” 

4 11 Q. B. D. 688. 
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“ Although every judge of the present day will be swift to do justice, 
and slow to allow himself as to matters of justice to be encumbered with 
either precedents or technicalities, still every wise judge who sits to ad- 
minister justice must feel the greatest respect for the wisdom of the 
past.” 


He was ready on proper occasions to sacrifice his personal views. 
When he was unable to follow authorities which seemed to offer a 
speedy solution of the controversy, we find none of the coarse 
dogmatism which mars so much of Sir George Jessel’s work. 
Without any obtrusion of his own personality, he gives his reasons 
for his action. Thus, in a case involving the construction of a will,! 
he said : — 


“ Although I do not disguise from myself that many judges . . . have 
used language to the effect that you must, before you can include under 
the name which the law usually appropriates to a legitimate tie persons who 
stand outside that strict line, find a necessary inference, or a very clear 
intention to that effect, it seems to me that the only weight one can 
give to such language is to treat it not so much as a canon of construc- 
tion as a counsel of caution to warn you, in dealing with such cases, not 
to give way to guesses or mere speculation as to the probabilities of an 
intention, but to act only on such evidence as can lead a reasonable man 
to a distinct conclusion. But I protest, that as soon as you see upon the 
will, read by the light of such extrinsic circumstances as you may survey, 
what the true construction is, and what the true intention expressed by 
the testator is, then your journey is performed. You require no more 
counsellors to assist you; and after once arriving at the journey’s end, to 
pause in giving effect to the true interpretation because, forsooth, the 
language has not been framed according to some measure or standard 
of correct expression, which is supposed to be imposed by judges out of 
regard for social or other reasons, appears to me to be using the lan- 
guage of such learned judges, not as laying down canons for construing 
a will, but as justifications for misconstruing it.” 


It is obviously impossible to give within the limits of a maga- 
zine article the substance of Lord Bowen’s work, and I shall con- 
tent myself with indicating those cases which best illustrate his 
methods. Any classification of forms of argument is necessarily 
tentative. A judgment may either contain in itself both principle 
and application, or it may express or even suggest only one of 
these, leaving the other to be implied. But whatever the outward 





1 Jn re Jodrell, 44 Ch. D. 614. 
48 
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form of the argument may be,— whether pure development of 
principle without the citation of a single authority (Allcard v. 
Skinner‘), or elaborate analysis and review of a mass of conflicting 
cases (Phillips v. Homfray,? Mitchell v. Darley Main Colliery 
Co.*), a perfect example of systematic logic (Ratcliffe v. Evans,! 
Quartz Hill Gold Mining Co. v. Eyre®), or a series of detailed 
answers to specific points urged in argument (Carlill v. Carbolic 
Smoke Ball Co.®), statutory construction (Hewlett v. Allen,’ 
Thomas v. Quartermaine §), or argument on the facts (Medawar v. 
Grand Hotel Co.,® Abrath v. Northeastern Ry. Co.!), — we invari- 
ably find the same characteristic precision, sense of proportion, 
force and completeness of logic. Whatever the form might be, 
the result was well described by him in the course of his opinion 
in In ve Portuguese, &c. Mines: 4 “ As soon as one applies one’s 
mind to dissect the ingenious argument, the light breaks through 
and makes the case perfectly plain.” ” 





1 36 Ch. D. 145. 5 11 Q. B. D. 674. % [1891] 2 Q. B. 11. 
2 24 Ch. D. 439. 6 [1893] 1 Q. B. 256. 10 11 Q. B. D. 440. 
3 14 Q. B. D. 125, 7 [1892] 2 Q. B. 663. 11 45 Ch. D. 60. 

4 [1892] 2 Q. B. 524. 8 18 Q. B. D. 685. 


12 Let me cite an example of simple exposition. In the case of Smith v. Land & 
House Property Corporation, 28 Ch. D. 14, the vendee under a contract for the sale of 
certain property was resisting an action for specific performance on the ground of mis- 
representation, the vendor having stated that the property was let to “ a most desirable 
tenant,” when in fact the tenant had been in arrears on his last quarter’s rent, and soon 
afterward went into liquidation : — 

“It is material to observe that it is often fallaciously assumed that a statement of 
opinion cannot involve the statement of a fact. Ina case where the facts are equally 
well known to both parties, what one of them says to another is frequently nothing but 
an expression of opinion. The statement of such opinion is in a sense a statement of 
a fact about the condition of a man’s own mind, but only of an irrelevant fact, for it is 
of no consequence what the opinion is. But if the facts are not equally well known to 
both sides, then a statement of opinion by the one who knows the facts best involves 
very often a statement of a material fact, for he impliedly states that he knows facts 
which justify his opinion. Now a landlord knows the relations between himself and 
his tenant ; other persons either do not know them at all or do not know them equally 
well, and if the landlord says that he considers that the relations between himself and 
his tenant are satisfactory, he really avers that the facts peculiarly within his knowl- 
edge are such as to render that opinion reasonable. Now are the statements here 
statements which involve such a representation of material facts? They are state- 
ments on a subject as to which prima facie the vendors know everything and the pur- 
chasers nothing. The vendors state that the property is let to a most desirable tenant, 
what does that mean? I agree that it is not a guaranty that the tenant will go on 
paying his rent, but it is to my mind a guaranty of a different sort, and amounts at 
least to an assertion that nothing has occurred in the relations between the landlord 
and the tenant which can be considered to make the tenant an unsatisfactory one. 
That is an assertion of a specific fact. Was it a true assertion? Having regard to 
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As models of systematic logic nothing could be more admirable 
than his opinion in Ratcliffe v. Evans,! on the basis of the action 
for malicious falsehood; and his opinion in Quartz Hill Gold Min- 
ing Co. v. Eyre,? as to the circumstances under which an action 
will lie for the malicious prosecution of a civil action. See also 
his brief but masterly solution of the issue in British Mutual Bank- 
ing Co. v. Charnwood Forest Ry. Co.2 These opinions must 
necessarily be read in their entirety to be appreciated. 

His subtlety in the analysis of legal doctrine may be seen to 
best advantage in Le Lievre v. Gould, and Angus v. Clifford,® where 
he reviewed the reasoning of the great case of Peek v. Derry,® 
which settled the foundations of the action of deceit. What 
could be clearer, to give a single quotation, than his statement, in 
Badeley v. Consolidated Bank,’ of the way in which the lower 
court had gone wrong on an issue of partnership: — 


“To my mind, the true test of partnership has been settled by the 
House of Lords, and by court after court, in a way which leaves it no 
longer open to discussion. The real test is that which is decided by a 
catena of cases beginning with Cox v. Hickman,® and ending, I hope, 
with this case, though I am not sure of that. The question is whether 
there is a joint business, or whether the parties are carrying on business 
as principals and agents for each other. Now where has Mr. Justice 
Stirling gone wrong? He has gone wrong because he has not followed 
that test. What he has done is this. He has taken one of the circum- 
stances which in many cases affords an ample guide to truth; he has 
taken that circumstance as if, taken alone, it shifted the onus of proof, — 
as if it raised a presumption of partnership,—and then he has looked 
about over the rest of the contract to see if he could find anything 
which rebutted that presumption. Now that cannot be a right way of 
dealing with the case. You have a group of facts, — A, B, C, D, E, and 





what took place between Lady Day and Midsummer, I think that it was not. ... In 
my opinion, a tenant who had paid the last quarter’s rent by driblets under pressure 
must be regarded as an undesirable tenant.” 

Under the same head reference may be made to Davies v. Davies, 36 Ch. D. 392, 
where Lord Bowen showed the impossibility of enforcing a covenant on the part of 
a retiring partner to retire from the business “so far as the law allows.” See also his 
lucid exposition of the law relating to forbearance of threatened proceedings as a con- 
sideration for a compromise in Miles v. New Zealand Co., 32 Ch. D. 291; and his 
statement of what is “new and original” within the meaning of the copyright law 
in Saunders v. Weil, [1893] 1 Q. B. 474. 

1 [1892] 2 Q. B. 529. * [1893] 1 Q. B. 590. 7 38 Ch. D. 262. 

211 Q. B. D. 688. 5 [1891] 2 Ch. 470. 8 8 H. L. Cas. 268. 

8 18 Q. B. D. 717. 6 14 App. Cas. 337. 
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F,—and you want to know the right conclusion to draw from them. 
The right way is to weigh the facts separately and together, and to draw 
your conclusion. It is not to take A, and say that if A stood alone it 
would shift the onus of proof, and then to look over B, C, D, E, and F 
and see if the remainder of the proof is sufficient to rebut the presump- 
tion supposed to be raised. ‘The truth is, that all the cases which go 
beyond the line, or the test, or the definition, which has been explained 
once more by Lord Justice Cotton, are cases which depend on exploded 
fallacies. One fallacy after another has been exploded about the way 
in which to deal with these partnership cases, and'no fallacy has been 
harder to kill than that about participation in profits. Of course, as the 
Lord Justice has pointed out, there may be cases in which participation 
in profits is enough to enable the court to decide the matter, but if you 
once lay down a principle of law that participation in profits is a deter- 
mining factor, at that moment you depart from the region of law into the 
region of fact.” 


For the application of law to a case as a whole, uniting various 
methods in the treatment of diverse claims, Maxim Nordenfelt 
Gun & Ammunition Co. v. Nordenfelt, and Mogul Steamship 
Co. v. McGregor,? are the best examples of Lord Bowen’s work. 
Indeed, these two opinions are the most brilliant that he ever 
delivered; and they have the additional interest of dealing with 
general and timely issues. The former case settled the law re- 
lating to contracts in restraint of trade, and the latter laid down 
the legal limits of trade selfishness by way of combination to sup- 
press competition. Other notable instances of systematic treat- 
ment on a large scale are Le Lievre v. Gould,’ on the limits of the 
law of negligence; Carlill v. Carbolic Smoke Ball Co.,* an elabo- 
rate discussion of the law relating to the formation of contracts; 
and Hutton v. West Cork Ry. Co.,° oi the powers of the majority 
over corporate funds. 





1 [1893] 1 Ch. 631. 2 23 Q. B. D. 598. 8 [1893] 1 Q. B. 408. 

# [1893] 1 Q. B. 265. 5 23 Ch. D. 669. 

6 The cases thus far mentioned have been selected primarily with reference to style 
and method. For Lord Bowen’s substantial contributions to English law, I would cite 
the following cases: Maxim Nordenfelt Gun & Ammunition Co. v. Nordenfelt, [1893] 
1 Ch. 631, which settled the law as to contracts in restraint of trade; Mogul Steam- 
ship Co. v. McGregor, 23 Q. B. D. 598, on the limits of trade selfishness by way of 
combination to exclude rivals; Thomas v. Quartermaine, 18 Q. B. D. 685, on the duty 
of owners of premises, and the doctrine volenti non fit injuria; \.e Lievre v. Gould, 
[1893] 1 Q. B. 491, on the limits of the law of negligence; Ratcliffe v. Evans, [1892] 
2 Q. B. 524, on the evidence admissible to sustain an action for defamation; Finlay z. 
Chirney, 20 Q. B. D. 494, and Phillips v. Homfray, 24 Ch. D. 453, on the maxim actio 
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Finally, in addition to the characteristics to which I have ad- 
_ verted, which Lord Bowen shared in degree with his contemporaries, 

in his knowledge of legal history and mastery in the application 
of the doctrine of evolution to legal and political philosophy he 
was unique. ‘The only reasonable and the only satisfactory way 
of dealing with English law,” he said in an address to law stu- 
dents, “is to bring to bear upon it the historical method. Mere 
legal terminology may seem a dead thing. Mix history with it, 
and it clothes itself with life.’ Inthe application of this method 
he treated law and legal history with an acuteness and sympathetic 
grasp which indeed vitalize his conclusions. English law con- 
sists of two well defined elements, the rational or scientific, and 
the historical, and many errors and much confusion in the ad- 
ministration of the law have been due to an attempt to give a 
rational or scientific basis to doctrines which owe their origin to 
historical accidents.? 

A brief illustration of Lord Bowen’s use of this method is the 





personalis moritur cum persona; Dalton v. Angus, 6 App. Cas. 779, on the right to 
subjacent support; Carlill v. Carbolic Smoke Ball Co., [1893] 1 Q. B. 256, on the 
essential requisites to the formation of a contract; Cochrane v. Moore, 25 Q. B. D. 57, 
on the vexed question of the passing of property by voluntary gift; Smith v. Land & 
House Property Corporation, 28 Ch. D. 7, on actionable misrepresentation; Zz re 
Hodgson, 31 Ch. D. 177, on the rights in equity of creditors of joint debtors; Quartz 
Hill Gold Mining Co. v. Eyre, 11 Q. B. D. 674, on malicious prosecution as a cause of 
action; Brunsden v. Humphrey, 14 Q. B. D. 141, and Mitchell v. Darley Main Colliery 
Co., 14 Q. B. D. 125, on the doctrine of ves judicate ; Jacobs v. Crédit Lyonnaise, 12 Q.B. 
D. 598, on the /ex loci contractus and vis major ; Johnstone v. Milling, 16 Q. B. D. 460, on 
the limits of repudiation as a breach of contract; Merivale v. Carson, 20 Q. B. D. 275, 
on the distinction between fair public comment and privileged communications in the 
law of libel; Newbigging v. Adam, 34 Ch. D. 582, on relief in equity in cases of fraud 
and misrepresentation; Angus v. Clifford, [1891] 2 Ch. 449, on actionable misrep- 
resentation; Allcard v. Skinner, 36 Ch. D. 145, on undue influence; Speight v. Gaunt, 
22 Ch. D. 727, on the duties of trustees; Hammond v. Bussey, 20 Q. B. D. 93, apply- 
ing the doctrine of Hadley v. Baxendale, 9 Ex. 341; Castellian v. Preston, 11 Q, B. D. 
397, on the recovery under fire insurance policies; Steinman v. Angier Line, [1891] 
1 Q. B. 619, on recovery under a bill of lading for loss by theft; Svensden v. Wallace, 
13 Q. B. D. 69, on the scope of general average contribution; Abrath v. Northeastern 
Ry. Co., 11 Q. B. D. 440, on the nature of the burden of proof; Hutton v. West Cork 
Ry. Co., 23 Ch. D. 654, on the corporate power to remunerate directors for past ser- 
vices; Baroness Wenlock wv. River Dee Co., 36 Ch. D. 684, on the limits of the corpo- 
rate capacity to contract; Jz ve Portuguese Consolidated Copper Mines, 45 Ch. D. 16, 
on the doctrine of ratification; British Mutual Banking Co. v. Charnwood Forest Ry. 
Co., 18 Q. B. D. 714, on liability for fraudulent acts of an agent. 

1 As an indication of the value of the historical method in controverted questions, 
compare Lord Cairns’s opinion in Fletcher v. Rylands, L. R. 3 H. L. 330, with that of 
Mr. Justice Doe in Brown v. Collins, 53 N. H. 442. 
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following introduction to his decision in a mist prius action for 
illegal restraint, in which it was claimed that the landlord had 
broken an outer door.! 


“The doctrine of the inviolability of the outer doors of a house and 
its precinct has long been established by English law. The principle is 
one which carries us back in imagination to wilder times, when the outer 
door of a house, or the outer gates and enclosures of land, were an 
essential protection, not merely against fraud, but violence. The propo- 
sition that a man’s house is his castle, which was ¢rystallized into a 
maxim by the judgment in Semayne’s case,? and by Lord Coke, dates 
back to days far earlier still, when it was recognized as a limitation 
imposed by law on all process except that which was pursued at the 
King’s suit and in his name. A landlord’s right to distrain for arrears 
of rent is itself only a survival of one among a multitude of distraints 
which, both in England and other countries, belonged to a primitive 
period when legal procedure still retained some of the germs of a semi- 
barbarous custom of reprisals, of which instances abound in the early 
English books, and in the Irish Senchus Mor. Later, all creditors 
and all aggrieved persons who respected the King’s peace, the sheriff 
in a civil suit, and the landlord in pursuit of his private remedy for 
rent and services, were both of them held at bay by a bolted door or 
barred gate. To break open either was to deprive the owner of pro- 
tection against the outer world for his family, his goods and furniture, 
and his cattle.” 


His history of the common law doctrine as to restraint of trade 
in Maxim Nordenfelt Gun & Ammunition Co. v. Nordenfelt,? is 
his most elaborate contribution to the historical method. In Fin- 
lay v. Chirney,* he gives a graphic history of the maxim acto per- 
sonalis moritur cum persona. By comparing this opinion with the 
wholly practical opinion of the Master of the Rolls in the same 
case, one may observe the advantage of the historical point of 
view. In Steinman v. Angier Line,® where the issue was the lia- 
bility under the bill of lading of a ship owner for goods stolen 
by the stevedore’s men during stowage, Lord Bowen clears up 
the construction of the exceptions in the bill of lading by a sketch 
of the history of the introduction into English policies and Eng- 
lish bills of lading of special provisions as to “thieves.” ® 





1 American Concentrated Must Corporation v. Hendry, 62 L. J. Q. B. 389. 

25Co.Rep.gt. &% [1893] 1Ch.631. 4 20Q.B.D.502. © [1891] 1 Q. B. 621. 

6 Other specimens of this method may be found in Brunsden v. Humphrey, 14 
Q. B. D. 141; Dalton v. Angus, 6 App. Cas. 779; Dashwood wv. Magniac, [1891] 3 Ch. 
306; Hannay v. Smurthwaite, [1893] 2 Q. B. 422. 
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It has been charged that Lord Bowen suffered from excess of 
intellectual light; that his refinements were often too subtle for 
application in the practical administration of the law. The Master 
of the Rolls, for instance, on the occasion to which I have already 
alluded, plainly intimated as much when he said, “I cannot fail 
to say that the workings of his mind were so beautifully fine that 
sometimes what he said escaped me.” Without denying that by 
reason of the compactness of his arguments Lord Bowen’s opinions 
require attentive consideration, the extent of the difficulty expe- 
rienced by the Master of the Rolls may be observed in Thomas z. 
Quartermaine,! where Lord Esher dissented. In the subsequent 
case of Yarmouth v. France,? in which the doctrine of Thomas v. 
Quartermaine was involved, Lord Esher examines at length the 
opinion of Lord Bowen in the latter case, and is still dissatisfied 
with a line of reasoning which plainly enlists the admiration of 
Lord Justice Lindley. Another instance of this alleged refinement, 
in which the merits of the controversy may be compared, is his 
review of Lord Justice Fry’s theory of the law relating to contracts 
in restraint of trade, in the Maxim Nordenfelt case. See also 
Miles v. New Zealand Co.,* where he dissented on the facts. Com- 
pare his opinion in Vagliano v. Bank of England,® and in Pandorf 
v. Hamilton,§ with the opinions given in the House of Lords 
reversing his judgment. ? 

No better proof of the practical bent of his mind can be offered 
than the fact that he seldom found himself in irreconcilable conflict 
with his colleagues. In his whole career he did not dissent from 
the opinion of the majority a dozen times. How much of this 
result was brought about by consultation is, of course, unknown. 
But we have the testimony of Lord Justice Fry, that “the pains 
which he took both to do his own part in the administration of 
justice to the very best of his great abilities, and so far as he could 
to secure the best workings of the machinery of the law, were 
infinite. He never wearied of investigating or discussing a point 
so long as he thought that anything remained to be got at, or 
that there was any hope of bringing about an agreement of opinion 
amongst colleagues who were inclined to differ.” 

On occasion, especially in equity cases, he was ready to yield a 
reluctant assent to the majority: — 





1 18 Q. B. D. 694. 8 [1893] 1 Ch. 631. 5 23 Q. B. D. 243. 
2 19 Q. B. D. 654. * 32 Ch. D. 291. 6 17 Q. B. D. 670. 
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“The only point on which I have some hesitation is this: I am not 
certain, if I had been sitting by my own unassisted —I will not say light, 
but twilight that I should have come to the same conclusion as to the 
costs of the trial below. But it is a matter with which my brothers are so 
much better fitted to deal than I am, that I willingly yield my views about 
it to theirs.” + 


But when it came to a matter of principle he could be firm and 
independent, though always extremely courteous. A good illus- 
tration is the case of /z re Cape Breton Co.,? where he began a 
vigorous dissenting opinion by saying: — 


“In this case I feel hesitation in differing from my learned brethren, 
whose knowledge of the doctrines of courts of equity is so much greater 
than mine, but as I cannot understand the principle upon which relief has 
been refused, it becomes necessary for me to state my views.” * 


Beneath all his courtesy and gentleness of manner, however, 
there was the strength of a Blackburn or a Jessel. An uncon- 
scionable case or an idle argument never escaped his severity. 
See, for instance, his opinion in Brown v. Burdett,> an administra- 
tion suit, in which “ all the oyster had been eaten, and only the 
shell remained.” And in Thomas v. Quartermaine,® where a sense- 
less construction of the Employers’ Liability Act was urged in 
argument, he disposed of the point in short terms: — 


“An enactment which distinctly declares that a workman is to have 
the same rights as if he were not a workman, cannot, except by violent 
distention of its terms, be strained into an enactment that the workman 
is to have the same rights as if he were not a workman, and other rights 
in addition. It cannot, in the case of a defect in the employer’s works, 
be distorted into the meaning that a new standard of duty is to be im- 
posed on the employer as regards a workman, which would not exist as 
regards anybody else. If the language of the section were not even so 
precise, the point would be concluded, one might well think, by the obser- 
vation that, if the act had intended to prescribe some new measure of 
duty, the least one might expect would be that it should define it. What 
sort of duty could that be which does not exist at law, and which is not 





1 Tomlin v. Luce, 43 Ch. D. 196. 

2 Thomas v. Quartermaine, 18 Q. B. D. 685, and Newbigging v. Adam, 34 Ch. D. 582. 

8 29 Ch. D. 806. 

* For other dissents, in addition to those already mentioned, see Burdick v. Sewell, 
13 Q. B. D. 159; Rendall v. Blair, 45 Ch. D. 139; Dreyfus v. Guano Co., 43 Ch. D. 
317. 

5 40 Ch. D. 267. 6 18 Q. B. D. 68s. 
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defined by statute? It would be a duty that had no limits, except the 
benevolence of a jury exercised at the expense of the pockets of other 
people.” 


The truth is, that Lord Bowen’s unusual intellectual acquire- 
ments were well balanced by good sense. He was continually 
using the terms common law and common sense as equivalents ; 
he likened the common law to an “ arsenal of sound common sense 
principles.”! No end of examples of this characteristic might be 
given. He had a marked aversion to artificial and technical con- 
struction. In speaking of the standard to be used in weighing the 
evidence in a case involving the question whether a certain hos- 
pital was an “annoyance” to the inhabitants of neighboring 
houses within the meaning of a covenant in a building lease, 
he said : — 


“«¢ Annoyance’ is a wider term than nuisance, and if you find a thing 
which really troubles the mind and pleasure, not of a fanciful person or 
of a skilled person who knows the truth, but of the ordinary sensible 
English inhabitant of a house, — if you find there is anything which dis- 
turbs his reasonable peace of mind, that seems to me to be an annoyance, 
although it may not appear to amount to physical detriment or discom- 
fort. You must take sensible people ; you must not take fanciful people 
on the one side or skilled people on the other; and that is the key as it 
seems to me of this case. Doctors may be able to say, and, for any- 
thing I know, to say with certainty, that there is no sort of danger from 
this hospital to the surrounding neighborhood. But the fact that some 
doctors think there is, makes it evident at all events that it is not a very 
unreasonable thing for persons of ordinary apprehension to be troubled 
in their minds about it. And if it is not an unreasonable thing for any 
ordinary person who lives in the neighborhood to be troubled in his mind 
by the apprehension of such risk, it seems to me that there is danger of 
annoyance, though there may not be a nuisance.” ? 


Along with his singular power of expression Lord Bowen dis- 
played real imagination. Imagination, after all, is for the most 
part simply depth and breadth of insight; and so far from being 
detrimental to judicial thought, surely no quality could be more 
desirable in the administration of law than the intellectual and 
imaginative insight which goes to the heart of things and expresses 





1 Mogul Steamship Co. v. McGregor, 23 Q. B. D. 611. 
2 Tod-Heatly v. Benham, 40 Ch. D. 97. See also Jackson v. Barry Ry. Co., [1893] 
1 Ch. 238, and Miller v. Hancock, [1893] 2 Q. B. 180. 
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in perfect form a rule for future guidance. Undoubtedly, in much 
of Lord Bowen’s work as a judge no such great powers were called 
into play; but in those great cases where the discussion goes to 
the scientific and historical foundation of legal principles we wit- 
ness the luminous effect of a powerful imagination at work among 
the dry bones of legal formulz. 

One may regret that Lord Bowen’s labors did not fall into lines 
which would have given more general scope to his high powers; 
but, from all that I have been able to learn of his character, I am 
sure that he would consider his laborious life amply rewarded by 
the tribute of his friend and colleague, Mr. Justice Wright, who 
said that “he fulfilled the highest ideal of public justice.” 


Van Vechten Veeder. 


CHICAGO, 1896. 
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INJUNCTIONS FOR PusBLic Purposes. —A matter of great popular in- 
terest at the present time, the extent of the power of the courts to issue 
injunctions, at the suit of the government, in restraint of public nuisances, 
is well discussed by the Texas court in the recent case of State v. Pat- 
terson, 37 S. W. Rep. 478. In this case the State brought a bill for an 
injunction against the keeper of a common gambling-house. The court 
refused to grant the injunction, on the ground that the case was a purely 
criminal one, in which it did not appear that any irreparable injury to 
property or civil rights was threatened. In this conclusion the court was 
doubtless right. The opinion of Mr. Justice Neill is of great value, how- 
ever, as showing the true extent of the power to issue injunctions in such 
cases. It is there strongly asserted, in contradiction to a notion now 
generally current, that the mere fact that acts enjoined would constitute, 
if committed, a criminal offence, is no reason why courts of equity should 
not interfere to prevent their occurrence. And it is also distinctly 
recognized throughout the opinion that the irreparable injury which the 
court will interfere to prevent need not be an injury to tangible prop- 
erty, but may be an injury to the civil rights of a private person or of 
the public. In taking this broad view of the proper use of injunctions 
the Supreme Court of Texas approves the unanimous opinion of the 
Supreme Court of the United States in the important case of Jn re 
Debs, 158 U. S. 564. That these cases are now established law is 
shown by the very fact that a bill has been proposed in Congress to 
cut down by statute the power of the Federal courts to enforce such 
injunctions. 





RECOVERY OF RENT UNDER AN ULTRA Vires Lease. —The New 
York Court of Appeals has further indicated its position on the trouble- 
some doctrine of u/tra vires in Bath Gaslight Co. v. Claffy, 45 N. E. 
Rep. 390. Plaintiff, a gas company, executed an w/tra vires lease of its 
entire plant and franchises. The lessee after occupying for some time 
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made default in the payment of rent, and finally the lessor resumed _ pos- 
session. ‘lhis was an action against a surety, on a bond conditioned for 
the performance of the lessee’s covenants, to recover the amount of the 
rent that accrued while the lessee was in actual possession. The court, 
Vann, J. dissenting, affirms the judgment for the plaintiff, going squarely 
on the theory that the lessee was liable to this extent on the lease. In 
delivering the opinion of the majority, Andrews, C. J., says, ‘‘ We think 
the demands of public policy are fully satisfied by holding that, as to the 
public, the lease was void, but that, as between the parties, so long as 
occupation under the lease continued, the lessee was bound to pay the 
rent, and that its recovery may be enforced by action on the covenant.” 
This is not affected by the guas¢ public nature of the corporation. 
Whether a lessee can escape further liability on the lease by abandoning 
possession is left an open question. 

This decision throws additional light on the court’s view of the require- 
ments of public policy. Direct proceedings by the State afford sufficient 
remedy for violations of the charter, while honesty and fair dealing de- 
mand that payment should be made for benefits received. ‘To reach this 
result by implying a contract, after holding the actual contract void, is 
mere evasion. ‘This result is in line with the position taken by Mr. Mora- 
wetz. As the elements of contract are present and there is no illegality 
in the proper sense, to allow recovery on the contract where either party 
has performed best satisfies the requirements of public policy. Until there 
is performance the contract is voidable. 2 Morawetz, Corp., §§ 650, 
685, 689. 

But where shall the line be drawn? If the contract is good in part, 
will the court give damages for breach of the unexecuted part? If so, 
what performance will be required to bring about this result? It has 
often been said that performance cannot give validity to that which is 
void in its inception. Mr. G. W. Pepper, in an article in g HARVARD 
Law REVIEW, 255, 269, points out theoretical difficulties that confront a 
court, which, taking this view of public policy, is yet unwilling to hold all 
corporate contracts binding upon the parties. 





CoNDITIONS IN RESTRAINT OF MarriAGE.—A condition annexed to a 
testamentary gift, to the effect that, if the donee marries, the property shall 
vest in another, is void as against public policy, and the gift is treated by 
the courts as absolute. Stated in its baldest form, the rule is this, that 
conditions in general restraint of marriage are illegal. Simple and intel- 
ligible as this appears at first sight, the subtleties it has given rise to are 
endless. For example, one who explores the mysteries of the doctrine 
meets at the outset a well established exception. If the gift is to a widow 
or widower the condition is valid, that is, the rule does not apply to second 
marriages. An illustration of this is to be found in the late Tennessee 
case of Herd v. Catron, 37 S. W. Rep. 551, where a testator devised land 
to his widowed daughter with a proviso that, if she married again, the land 
should go to her son. She did marry, and the court held that the gift 
over took effect. The reason for the general rule is of course to be found 
in the injury which the promotion of celibacy inflicts upon the state. 
The prevention of second marriages is naturally not deemed such an in- 
jury, and this exception to the rule is universally recognized. 

Difficult questions often arise in determining what is a “general” re- 
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straint of marriage. While conditions against marrying without consent 
(Jn re Smith, 44 Ch. D. 654), or before some reasonable age ( Yonge v. 
Furse, 8 D. M. & G. 756), or against marriage with a person of a certain 
nationality (Perrin v. Lyon, g East, 170), are valid, a condition against 
marrying any man who is not seised of a freehold worth £500 a year has 
been held to be too general, and therefore void (Kez/y v. Monch, 3 Ridg. 
P. C. 205). All that can be said is that the condition, even if not in com- 
plete restraint of marriage, must not uxzreasonadly restrict the freedom of 
the donee. Story, Eq. Juris. § 280. 

Although the condition be not expressed in so many words, if the 
natural operation of the gift is to restrain marriage, courts will treat the 
implied condition as illegal to the same extent as an express condition. 
But in cases of provision for support until marriage, they will not be astute 
to imply such a condition. A dona fide bequest during celibacy is good ; 
“for the purpose of intermediate maintenance will not be interpreted 
maliciously to a charge of restraining marriage.” Scott v. Tyler, 2 Dick. 
712, 722. 

The most refined subtlety in the whole doctrine, however, is to be found 
in the so called zz ¢terrorem principle. In case of gifts of personal 
property, where there is a condition subsequent, which is only in partial 
restraint of marriage, and hence is valid in itself, and there is no gift over, 
courts have held that the failure to dispose of the residue of the property 
shows that the condition was inserted by the testator merely for the in- 
fluence it might have on the donee, to alarm him, as it were, and have 
refused to allow a forfeiture in case of breach. This doctrine “ explores 
in slippery places,” and the reasons given for it savor of excessive refine- 
ment. Schouler on Wills, § 603. The entire subject of conditions in 
restraint of marriage is well treated in 2 Jarman on Wills, 5th ed., 885- 


898 ; and in the note to Scott v. Tyler, 2 White & T. Lead. Cas. Eq., 5th 
ed., 179-205. 





THE Bram TriAL. —The case of United States v. Bram will stand as 
one of the great murder trials of the day. From the night in July, when 
the triple murder on the barkentine Herbert Fuller was committed, to the 
conclusion of the trial before the United States Circuit Court at Boston 
there has been a succession of sensational incidents. An atmosphere of 
mystery, not yet entirely dispelled, has enveloped the whole affair. It is 
not surprising that a large portion of the New England public became 
absorbed in the reports of the proceedings as in a matter of almost per- 
sonal moment. Those who attended the trial received impressions not 
soon to be forgotten. Unusual circumstances gave vivid color to the re- 
markable case ;— the trying position of the young passenger, the dazed 
uneasiness of the sailor witnesses, the striking personal appearance of 
the defendant, and his admirable bearing on the witness stand during the 
ordeal of long cross-examination. Legally the most salient features were 
the endeavor of the defence to have excluded the testimony of the prin- 
cipal witness for the prosecution, and the attempt of the government to 
show motive by evidence of occurrences entirely unconnected with the 
case in point of time and surroundings. Most remarkable and interest- 
ing of all was the verdict of “ Guilty” reached by the jury after twenty- 
six hours of deliberation, and in light of the fact that no reason for the 
crime had been presented. The strong popular disapproval of the result 
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expressed itself in attacks on the court, the jury, the district attorney, 
and the criminal law in general. 

It is impossible within the limits of this note to review the evidence 
even briefly; but of those who intelligently followed the course of the 
trial, few doubted the justice of the verdict. ‘The jury in arriving at their 
decision performed a courageous act, and it is to be deplored that the 
conduct of certain of its members since their dismissal has not been 
equally deserving of commendation. Perhaps a suggestion as to the 
probable cause of the popular clamor will not be out of place. The 
public mind does not work logically. The element of seeming unrelia- 
bility in the testimony of the government’s chief witness, Charles Brown, 
furnished pérhaps a reason for doubting the defendant’s guilt as estab- 
lished by that particular evidence. It afforded no good grounds, how- 
ever, for entirely neglecting the circumstantial evidence which in the 
opinion of the majority of trained lawyers was amply sufficient to support 
the verdict. And yet this was the unconscious line of reasoning taken 
by the majority of those who denounced the finding of the jury. It indi- 
cates what is the root of the difficulty. People generally refuse to 
realize that proof beyond a reasonable doubt is precisely the same thing, 
whether the result is to be a fine, imprisonment, or death. Yet the fact is 
fairly obvious. The degree of punishment of a crime does not affect the 
logically probative force of the evidence, and a defendant is not innocent 
because his life is at stake. But the public thinks to compensate for its 
fallacious reasoning on the ground that it errs on the side of mercy. 
This is not so. The pitiable situation of a defendant on trial for a capital 
crime is not to. be denied ; but on the score of mercy, the stifling sensa- 
tion which unpunished murder raises in the minds of perfectly innocent 
members of the community, especially in the weak and helpless, is en- 
titled to greater consideration. As has often been pointed out, exagger- 
ated sympathy with an accused is neither sensible nor kind; it is not 
well considered and does not rest on a sound foundation; it overlooks 
the fact that an important duty of the law is to punish the guilty. 


THE CONSTITUTIONALITY OF MINORITY REPRESENTATION. — The ad- 
visability of the adoption of some scheme of minority representation is a 
constant theme of discussion among political reformers. ‘The constitu- 
tional aspect of the question is often overlooked. That there may be grave 
doubts in some of our States whether a system providing for representa- 
tion of the minority can be formulated, which will not conflict with the 
provisions of the State Constitution relative to the electoral franchise, is 
shown by the opinion recently written by Judge John F. Dillon,’ to whom 
the question was referred by the committee for the preparation of a char- 
ter for Greater New York. The New York Constitution, Article II., 
Section I., provides that “every male citizen of the age of twenty-one 
years... shall be entitled to vote...in the election district of which 
he shall at the time be a resident, and not elsewhere, for all officers that 
now are, or hereafter may be, elective by the people.” This provision 
will of course be guarded by the courts with the utmost watchfulness. 
It was under the precisely similar section in the previous Constitution 
that the Court of Appeals, in Matter of Gage, 141 N. Y. 112, held that 





1 The opinion is printed in full in the Albany Law Journal for November 28, p. 346. 
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the act of 1892 conferring upon women the right to vote for school com- 
missioners, was unconstitutional. Under substantially the same provision 
in the Ohio Constitution, the Supreme Court of that State, in Zhe State v. 
Constantine, 42 Ohio St. 437, held that a statute providing for the elec- 
tion of four police commissioners and permitting each elector to vote for 
but two, was unconstitutional. Judge Dillon comes to the conclusion 
that an act providing for minority representation, in which the right of 
all electors to vote for every elective officer should be provided for, and 
which should give effect to the voice of the majority, would not violate 
the Constitution. This apparently points to some system of cumulative 
voting as the proper one to be adopted in order to avoid constitutional 
objections. Experiments in that direction, as Judge Dillon says, have 
occasionally been made. In England an act passed in 1870 provided 
that in the election of school boards ‘every voter shall be entitled to a 
number of votes equal to the number of members of the school board to 
be elected, and may give all such votes to one candidate, or distribute them 
among the candidates, as he sees fit.” The similar provisions of the Illi- 
nois Constitution relative to the election of members of the House of Rep- 
resentatives, is one of the rare instances of the adoption in this country 
of a scheme of minority representation. 





LIABILITY FOR RENT AFTER DESTRUCTION OF PREMISES. — Well known 
principles of the law of real property are extended to decidedly novel cir- 
cumstances in the interesting recent case of Waite v. O’ Neil, 76 Fed. Rep. 
408. The plaintiff owned land bordering on the Mississippi River, at a place 
where a narrow strip of low land lay along the shore at the foot of a high 
bluff. She leased to the defendants “ the river front and landing in front 
of the lot, with ample space for a roadway along the landing.” By a 
sudden and extraordinary change in the course of the river, the strip of low 
land and a part of the bluff were swept away; so that the river now flows 
at the foot of a bank over sixty feet high, so undermined that no vessels 
could safely approach it, and quite incapable of being made into a safe 
landing place. More than this, a system of works has been erected in 
the river along this shore by persons acting with the authority of the 
lessor, to repair the damage done by the stream, which would entirely 
prevent any access to the bank. The lessor now insists, among other 
demands, on the payment of the stipulated rent. In considering this de- 
mand, the first question to be decided is as to the nature of the property 
leased. The court considers, having regard to the whole language of the 
_ lease and all the circumstances, that no portion of the land was leased, 
but only an incorporeal right appurtenant to the land, to have a “ land- 
ing” on the river front, with a right of way to it. According to the well 
established though severe rule of law that no impairment of the value of 
property will release the lessee from his liability to pay the stipulated 
rent, the lessees in this case must pay full rent for the right leased to them, 
however little it is now worth; unless, indeed, they can show that this 
right, the subject matter of the lease, has been totally destroyed. In the 
latter case the liability for rent is necessarily extinguished, as is shown 
by the cases of a lease of a room in a building afterwards burnt down. 
Graves v. Berdan, 26 N. Y. 498. 

Strictly speaking, if the lessees acquired all the lessor’s rights as a 
riparian owner, such rights would appear to be still in existence, though 
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now worthless, and they are bound to pay full rent for them. The court 
hold, however, that the subject matter of the lease was in reality only a 
“Janding,” and now that no landing can fairly be said to exist, this sub- 
ject matter is wholly gone. ‘his view will probably commend itself to 
all as highly sensible, though a point is left open to speculation as to the 
right the lessees would have had to use a practicable landing at a new 
place, supposing the course of the flood had left such a landing. Even 
if a landing could still be considered as existing after the catastrophe, the 
court further hold that the acts done by the lessor, or by her authority, give 
the lessees good cause to consider themselves evicted from the property 
leased, and therefore released from the liability for rent. This is an ex- 
tension of the application of the term “eviction” to a case where the 
lessee is deprived of the enjoyment, not of land leased, but of an incor- 
poreal right leased. Just such a case has perhaps never before arisen, 
on account of the rarity of leases of incorporeal rights; but there seems 
to be no reason why the lessor’s conduct here should not be described 
and treated as an eviction. 





ADVERSE POSSESSION BY A RELATIVE.— As a practical matter, more is 
required to warrant finding possession adverse when the possessor and 
owner are relatives than when they are mere strangers. But the state- 
ment of the Supreme Court of Minnesota in O’ Boyle v. McHugh, 69 N. W. 
Rep. 37, 38, that the relation of parent and child “radically modifies the 
general rules of law as to what constitutes adverse possession between 
strangers,’’ is unfounded in reason, and is not supported by the authorities. 
The only legitimate effect of the relationship is to give rise to an inference 
that the possession was permissive. ‘To say that there is a presumption 
of this is not so objectionable, though it adds little, since the particular 
facts of the actual relationship must determine the force of the inference 
in each case. Frequently, the mere fact of family connection must be 
entirely disregarded because of the actual relations between the parties. 
There is the further difficulty that no indication is given as to the degree 
of relationship necessary to bring the case within the rule laid down. It 
seems as though the court considers that there is an analogy to adverse 
possession by a tenant in common, or by a person lawfully in possession 
who secretly determines to hold as owner. 

This question is well dealt with in AWen v. Allen, 58 Wis. 202, 210, 
where it is said that the relationship is “another fact in the case which 
makes strongly against the claim” of an adverse and hostile possession. 
“In such case mere possession . . . would not have the same force in 
proving an adverse entry and holding as it would in the case of mere 
strangers.” And so in Silva v. Wimpenney, 136 Mass. 253, a case where 
the trial court ruled that title by adverse possession had not been gained, 
on appeal Mr. Justice Holmes took up the facts of the case and weighed 
them in the light of the relationship. 





May A SURGEON DISREGARD THE INSTRUCTIONS OF HIS PATIENT? — 
Interesting questions as to the extent of a surgeon’s authority to follow 
his best judgment in the course of an operation are suggested by the re- 
cent English case of Beatty v. Cullingworth. (Queen’s Bench Division, 
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before Mr. Justice Hawkins and a special jury. Reported in the London 
Times, Aug. 11, Nov. 18, 19, 1896.) The material facts of the case were 
as follows. The defendant performed the operation of double ovariotomy 
on the plaintiff, a single woman at that time engaged to be married. Just 
before the operation Miss Beatty told the defendant that if both ovaries 
were found to be diseased he must remove neither. He replied, “ You 
must leave that to me.” The plaintiff denied hearing this remark. When 
she learned that Dr. Cullingworth had taken out both ovaries, she broke 
her engagement, and later brought the suit in question for malpractice 
and assault. ‘The jury promptly found a verdict for the defendant. As 
a point of law, the question seems to have been inadequately considered, 
the charge of Mr. Justice Hawkins being little more than a direction to 
the jury that there was tacit consent to the operation. 

It is difficult to sustain the verdict on the grounds taken. The facts, 
involving a direct prohibition, would seem to exclude the possibility of 
implying consent. But there is the better justification of public policy. 
When such connection between patient and surgeon is established that it 
is proper for the latter to act, he may lawfully, in the absence of consent, 
perform an operation which the necessity of the occasion seems to his 
careful judgment to require. Stephen, Digest of Criminal Law, 5th ed., 
p- 164, Art. 226. It is true that this does not cover a case where there 
is express prohibition by one rationally capable of deciding and having 
knowledge of the circumstances. But in this case, judging from the 
evident reason or cause of the instructions, the plaintiff did not have a 
sufficient knowledge of the facts. For the advanced stage of disease which 
made removal of the ovary appear necessary to a competent surgeon itself 
rendered the organ practically useless, as well as dangerous. Such, at least, 
appears to be the general medical opinion. After all is said, however, un- 
doubtedly the defendant’s wisest course would have been to refuse to 
operate in such a case, when hampered by hard and fast limitations. Cer- 
tainly this is the course that would be adopted under similar conditions by 
the better class of surgeons in this country. 





More UNFAIR CoMPETITION Cases. — Never were unsuccessful traders 
more prone than at present to seek an easy path to prosperity by copy- 
ing the business name of a more fortunate rival, or by “dressing up” 
their wares to look like his, in the hope of enticing away a part of his 
trade. The courts continue to be flooded with these so called “ unfair 
competition” cases. Three decisions, illustrating different aspects of 
the subject, have been reported within a month. In Buck's Stove & 
Range Co. v. Kiechle, 76 Fed. Rep. 758, the defendant, it appeared, 
was making stoves with white enamel lining on the inside of the doors, 
in imitation of those long manufactured and sold by the plaintiff, with 
the fraudulent purpose and result of palming them off upon the trade 
and the public as the manufacture of the latter. He was promptly 
enjoined from continuing in that line of business. In Fairbank Co. v. 
Bell Mfg. Co., reported in the New York Law Journal for December 14, 
the defendant discovered that the plaintiff's soap powder was finding an 
extensive market, and so determined to put up his own powder in a 
package of a very similar sort to that employed by plaintiff. He carried 
out his plan for some time with considerable success, but he too has now 
been enjoined. In Mossler v. Facobs, reported in 7 Chicago Law Journal, 


5° 
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886, the “Six Little Tailors” procured an injunction estraining another 
firm from doing business under the name of “ Six Big Tailors.” And 
the end is not yet. Injured traders will be forced to seek the aid of the 
law until doomsday unless the code of business morality prevalent among 
a large class of our citizens becomes greatly changed. ‘The cases on the 
. subject are surprisingly numerous. The whole topic was treated at length, 
with full citation of authorities, in Mr. Mitchell’s article in the last number 
of the REVIEW. 





INTERSTATE COMMERCE AND THE PoLice Power. — Two recent de- 
cisions of the United States Supreme Court raise again the vexed ques- 
tion of what are the limits of a State’s power of legislation in matters 
touching interstate commerce. J//inois Cent. R. R. Co. v. State of Llli- 
nois, 163 U. S. 142, holds unconstitutional a local statute which compels 
all trains to stop at county seats. The court properly rests its opinion on 
the ground that such an enactment, though purporting to be a police regu- 
lation, was in reality a most unreasonable interference with interstate com- 
merce, unnecessarily delaying fast mail trains, and oftentimes forcing them 
to go several miles out of their regular route. (See Henderson v. Mayor 
of the City of New York, 92 U.S. 259, 268.) 

The other and more important case of Hennington v. State of Georgia, 
163 U. S. 299, decides that a State law forbidding the running of freight 
trains on Sunday is valid, although its effect is to prevent interstate trains 
from passing through the State on that day. The decision was not a 
unanimous one. But this was hardly to be expected in view of the 
previous divisions of the same court on similar questions. Bowman v. 
Chicago & Northwestern Ry. Co., 125 U.S. 465 ; Letsy v. Hardin, 135 
U.S. 100; Plumley v. Commonwealth of Massachusetts, 155 U. S.. 461. 
And the difference of opinion existing upon the precise question decided 
in Hennington v. State of Georgia is well illustrated by the fact that, in the 
only two instances in which this exact point has hitherto come before 
the courts, the decisions have been squarely opposed to each other. 
State v. R. R. Co., 24 W. Va. 783; Worfolk & Western R. R. Co. v. 
Commonwealth, 88 Va. 95. 

The ratio decidendi advanced in the principal case is, that the Sunday 
law was a legitimate exercise of the State’s acknowledged power to pro- 
tect the health and morals of its own citizens, and that it affected 
interstate commerce only incidentally. In determining the extent of a 
State’s authority in matters which concern the commerce of other States, 
it seems to be generally admitted that, if Congress has passed laws on 
the same subject, these are superior to any State statute. Cooley, Const. 
Lim., 6th ed., 722, 723. But the point of difficulty is where, as in 
Hennington v. State of Georgia, and as is generally the fact, Congress 
has been silent. How far can the State then go in enacting such 
laws as relate to foreign or interstate commerce? ‘Iwo tests by which 
to answer this question have been suggested. The first makes the 
intention of the State legislature the final criterion. It says that, if the 
object of the legislature is simply to promote the physical or moral wel- 
fare of the local community, then no matter what the real consequence 
upon commerce may be, the law is merely a police regulation and there- 
fore valid. See article in 1 Harvarp Law REVIEW, 159. ‘This theory, 
however, in the light of recent decisions, can hardly be said to have been 
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received with favor. The operation of the law rather than the object 
of the legislature is the important consideration. ‘The other test, which 
has been acted upon by the courts, and which may be regarded as well 
established, is this. Is the subject matter of the law of such a nature as 
to admit only of one uniform system throughout the country? If so, the 
power of Congress to enact laws is absolutely exclusive. But if the 
subject is one which does not require national uniformity, one upon 
which different regulations would be suitable, varying according to the 
diverse interests and conditions of particular places, the State may legis- 
late. Cooley v. Board of Wardens, 12 How. 299, 319. As an applica- 
tion of this principle, State legislation on the subject of quarantine, 
inspection regulations, and the construction of bridges over navigable 
streams, is held constitutional, though such legislation directly affects 
interstate commerce. 

Now, accepting this last test as the correct one, who is to decide 
whether the subject covered by a State statute needs national or local 
treatment? The determination of this question should rest with the 
Federal Legislature. For the answer turns on many considerations of 
practical expediency, which are pre-eminently matters for legislative in- 
vestigation. Since Congress by the express terms of the Constitution is 
given the power to regulate commerce dmong the States, it seems that 
Congress, and not the courts, should have the supervisory action over such 
State legislation as has to do with interstate commerce. It may then be 
doubted whether the judiciary should interpose in any given case to pro- 
nounce a State regulation of commerce unconstitutional, unless it appears 
beyond a doubt that the subject of legislation is one requiring national 
uniformity, leaving to Congress its undoubted right to annul the effect of 
the law by its own subsequent enactments, 2 Thayer's Cases on Con- 
stitutional Law, 2190, 2191. 

It is true that the court has not always taken this position, as is 
shown by the great case of Leisy v. Hardin, supra. But the more re- 
cent decisions of Plum/ley v. Commonwealth of Massachusetts, supra, and 
Fennington v. State of Georgia, seem to indicate that perhaps that case 
is in danger. The Jersonnel of the United States Supreme Court has 
changed much in the six years since Zeisy v. Hardin was decided. 
Four of the six judges then in the majority are no longer on the bench. 
Is it not possible that the court is gradually getting away from that de- 
cision, —that the judges who were then in the minority, and who would 
seem to have been right on principle, are now gaining the upper 
hand ? 





RECENT CASES. 


CARRIERS — LIABILITY OF OWNERS OF STEAMBOATS AS INNKEEPERS. — The 
plaintiff, a passenger on the defendant’s steamboat, had upon his person $160 in money 
for the expenses of the journey. On retiring he left this money in his clothing in the 
stateroom, and during the night it was stolen, without any negligence on his part. 
Held, that the defendant was liable for the loss, without any proof of negligence on 
its part. Adams v. New Jersey Steambcat Co., 45 N. E. Rep. 369 (N. Y.). 

The decision is rested on the ground that a steamboat is, in effect, a floating inn, and 
that therefore the common law rule making innkeepers insurers of the money and 
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personal effects of their guests should be applied. It is submitted, however, that the 
case cannot be supported on principle or authority. Innkeepers were originally held 
to a strict liability, because, among other reasons, the inn was sought chiefly for pro- 
tection. This argument in favor of an extensive responsibility does not exist in the 
case of steamboats and sleeping cars, their chief service being, not protection, but 
transportation; and it is quite possible that, were the question raised for the first time 
at the — day, the rigor of the rule with regard to innkeepers would be somewhat 
relaxed. In Clark v. Burns, 118 Mass. 279, where the plaintiff was a passenger on 
the defendants’ steamer, and where his watch, placed in his clothing, was stolen from 
the stateroom at night, without negligence on the part of the defendants, it was held 
that the defendants were not liable as innkeepers; nor as carriers, inasmuch as the 
watch was not intrusted to their custody and control. See Am. Steamship Co. v. 
Bryan, 83 Pa. St. 446. But see also Pullman Co. v. Lowe, 28 Neb. 239, where a 
sleeping car company was held liable as an innkeeper. On the question as to whether 
the defendant, in the principal case, should have been held liable as a carrier, see 
Angell on Carriers, §§ 103, 115; Redfield on Carriers, §§ 77-87; Kent’s Com., *6o1, 
n.(c); Story on Bailments, § 595; Browne on Carriers, pp. 62-74. 


CONSTITUTIONAL LAW—ENACTMENT OF STATUTES—IMPEACHMENT BY JOURNAL. 
— A State Constitution provided that no law to impose a tax should be passed, unless 
the yeas and nays were entered on the journals. The act in question was voted on 
by both branches of the legislature, attested by the presiding officers, duly enrolled, and 
printed among the State statutes. He/d, that the omission from the journals of the 
yeas and nays invalidated the law. Union Bank of Richmond v. Commissioners of 
Town of Oxford, 25S. E. Rep. 966 (N. C.). 

How far, in general, courts will go into outside evidence, to prove invalid a statute 
which is properly enrolled and published, is not wholly settled. But they will clearly 
not look behind the journals of the two houses. So facts tending to show corrupt 
motives on the part of the legislature in passing a law will not be considered. A point 
of much difficulty is where the enrolled act and the journals do not agree as to the 
contents of a given bill. On the question which of the two records shall then control, 
the cases are conflicting. The English rule is to disregard the journals. And perhaps 
this can be said to be the tendency of recent decisions in America. This view has the 
argument of convenience in its favor. A full collection of authorities by States in 
Field v. Clark, 143 U. S. 649, 661, shows that upon this point the jurisdictions in this 
country are about evenly divided. 

A somewhat different problem is presented when the Constitution expressly 
provides that certain formalities be observed, as, for example, that the yeas and nays 
appear on the journals. Under such a constitutional requirement the journals are 
usually examined, and if there is an absence of the yeas and nays from the record 
it defeats the statute. Cooley, Const. Lim., 6th ed., 168. There are, however, some 
cases which hold that even then the enrolled act cannot be impeached by the journals. 
Lafferty v. Huffman, 35 S. W. Rep. 123 (Ky.). The court’s assumption that the author- 
ities are all on its side is hardly warranted. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE. — fe/d, that a State statute 
requiring all passenger trains passing through a country to stop at the county seat is un- 
constitutional as a regulation of interstate commerce. J/linots Cent. R. Co. v. State of 
Illinois, 16 Sup. Ct. Rep. 1096. 

Held, that a State law prohibiting the running of freight trains on Sunday is not in- 
valid, as interfering with interstate commerce, though it prevents trains from passing 
through the State on that day from and to adjacent States. Fuller, C. J.,and White, J., 
dissenting. Hennington v. State of Georgia, 16 Sup. Ct. Rep. 1086. See Nores. 


CONSTITUTIONAL LAW — SUBCONTRACTOR’S LIEN AcT. — /e/d, a statute giving to 
subcontractors and to those furnishing materials to the principal contractor a lien on 
the building contracted to be built, is unconstitutional, such statute being in conflict 
with Section 1 of the Bill of Rights, which declares that all men have certain inalien- 
able rights, among which are those of enjoying liberty. Pulmer v. Tingle, 45 N. E. 
Rep. 313 (Ohio). 

The opinion in the principal case cannot be deemed conclusive. The court, on no 
very satisfactory authority, assumes the phrase “ enjoying liberty ” in the Bill of Rights 
to guarantee the freedom of contract subject only to such restraints as are necessary 
for the common welfare. The decision rests on this assumption,—an assumption 
which is soundly combated in an article by C. E. Shattuck, 4 HARVARD LAw REVIEW, 
365. The decisions in different jurisdictions as to the constitutionality of statutes 
substantially similar to that involved in the principal case are in conflict. 
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CONSTITUTIONAL LAW— TAXATION FOR LOCAL IMPROVEMENTS— IRRIGATION 
Disrricts. —A statute authorized the formation of irrigation districts in California 
upon the application of fifty or a majority of the landowners in a district susceptible 
of one mode of irrigation from a common source. The cost was to be met by an ad 
valorem assessment on all the lands which could derive any benefit from the work. 
Held, the statute is not unconstitutional. Fuller, C. J., and Field, J., dissenting. Zrrz- 
gation Dist. v. Bradley, 17 Sup. Ct. Rep. 56. 

It is worthy of remark that the court nowhere in the decision speak of the police 
power. The ground taken is that in view of the condition of the country in the “ arid 
belt,” the use for which the water is to be procured is a public one, and the assessment 
therefore justified on the general principles of taxation. How far the purpose served 
is a public one is of course a matter of fact depending on the surrounding circum- 
stances. And it is a delicate question whether the improvement is sufficiently public 
in its nature to justify the imposition of the tax upon one who does not care to avail 
himself of its benefits. The question seems to be no different from that involved in 
cases where a district is drained at the expense of the landowners, Wurts v. Hoagland, 
114 U. S. 606, except that in the principal case the absence of any possible menace to 
the public health, and the fact that it is possible to perfect the work without giving 
any of its advantages to an owner who does not care to avail himself of them, serve to 
bring out the grounds of the decision more sharply. 

An incidental objection urged by the appellee was, that, as the assessment was ad 
valorem, it might not be in proportion to the benefits conferred, but it was held that the 
apportionment of the tax was a matter of detail within the discretiun of the legislature, 
which would not be disturbed unless manifestly unjust. 


CONTRACTS— EXEMPTION FOR NEGLIGENCE UNDER FOREIGN Law.—A bill of 
lading contained exemptions of damage from stowage and negligence, and provided 
that the contract should be governed by the law of the flag (English). The contract 
was not made, nor was any part of it intended to be performed, within British juris- 
diction. e/d, that such exemptions not being allowed by our law, the provisions of the 
bill of lading were void, notwithstanding such provisions would be valid by British law. 
Brotany Worsted Mills v. Knott, 76 Fed. Rep. 582. 

The decision is eminently sound. As it is not permitted by the laws of their country 
to exempt for negligence, no contract made on such a basis can be valid. It may be 
objected that it was the expressed intention of the parties to be governed by the law 
of England. It is true that, where the place of making and the place of performance 
are different, many courts hold that the intention of the parties as to what law should 
govern, is of paramount importance. This, though a wide spread, is thought to be an 
incorrect doctrine. Akers v. Demoud, 103 Mass. 323; 10 HARVARD LAW REVIEW, 170. 
And in any event, no court would be likely to go so far as to say that where the making 
and performance of a contract are within the same jurisdiction, the parties may elect to 
be governed by the law of a different jurisdiction. 


CONTRACTS — WILFUL BREACH — DAMAGES. — He/d, that a contractor, though 
wilfully abandoning and refusing to complete a building contract, may recover on a 
quantum meruit a sum not exceeding the contract price, less the cost of completing the 
work and less any damage and added expense incurred by the defendant by reason of 
the breach of contract by plaintiff. S%e/don v. Leahy, 69 N. W. Rep. 76 (Mich.). 

This decision, in accord with Britton v. Turner, 6 N. H. 481, is sound in principle, 
and notes a tendency to follow that leading case in other jurisdictions. Under the rule 
as laid down there can be no possibility of loss to the defendant, and there is no valid 
reason why he should be unjustly enriched. But the great weight of authority is 
contra to the principal case. See Keener on Quasi Contracts, 215, and cases cited, and 
on grounds of public policy these latter cases are supported, as it is easily seen that if a 
recovery is allowed on a guantum meruit there will be an increasing tendency to break 
existing contracts. 

CORPORATIONS — INVALID APPOINTMENT — RECOVERY OF SALARY. — A decision 
that one of the members of a municipal board had not been properly elected invali- 
dated the appointments of that board. e/d, that an attorney whom they had ap- 
pointed could not recover for services already performed. Mayor of Jersey City v. 
Erwin, 35 Atl. Rep. 948 (N. J.). 

It is generally stated in the text-books that a de facto officer of a municipal corpora- 
tion cannot recover for his services. A distinction is thus made between municipal 
and private corporations. In the cases cited to support this proposition, it appears 
that there were de jure officers also claiming the appointment; consequently those 
usurping the position were rightly not allowed to recover what belonged to others. 


Here this is not the case, and no grounds of public policy seem to demand an excep- 
tional doctrine. 
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CORPORATIONS — LIABILITY OF STOCKHOLDERS — TRANSFER OF STOCK. — Held, 
that one who has given notice to a corporation to transfer his stock on their books 
will not be liable as a stockholder on an assessment. Cox v. Elmendorf, 37 S. W. Rep. 

87 (Penn.). 

. In bringing his bill, the receiver enforces the rights of the corporation against its 
stockholders. Defendant is legally a stockholder, but only because of the negligence 
of the corporation, and therefore, unless there is something peculiar about the case, it 
would seem as if equity would require the corporation to make the transfer which 
would release the defendant. Mr. Taylor, in his work on corporations, considers that 
the case is exceptional. He says that the receiver represents the creditors as well as 
the corporation ; that the stockholder in putting his name on the books alleges that he 
will be liable to pay up assessments; that on this statement the creditor has a right 
to rely. But, as a matter of fact, the stockholder does not make such a representation. 
He simply says that he or his transferee will be liable. Every creditor knows that the 
corporation which pays the debt will probably not be composed of the same persons as 
the corporation which borrowed, and so cannot complain because defendant is released 
and his assignee substituted. 


CORPORATIONS — RAILROADS — EXECUTION. — /Yé/d, that the portion of the right of 
way of a railroad passing through a county may be sold on execution for the payment 
of taxes upon it. Purefoy v. Lamar, 20 So. Rep. 975 (Ala.). 

Though the right of a railroad in its road-way is generally an easement only, it has 
been held none the less alienable. As an easement in gross, it is sometimes considered 
as granted to the public, whom any railroad company may represent. Pierce on Rail- 
roads, 528, 529; 2 Wood on Railroads, go1. Buta more satisfactory view is that it is an 
easement appurtenant to the whole property of the railroad company, and so alienable 
with that. /unction Ry. v. Ruggles,7 Ohio St. 1. If the latter position is correct, how- 
ever, it is difficult to support the principal case ; for only a portion of the easement and 
tracks were declared transferred, without any property to which they might be regarded 
as annexed. Nor is the decision supported by the cited authority. In Zen. Ry. v. 
E. Ala. Ry., 75 Ala. 516, it is decided that a railway company may leine ejectment for 
their easement ; while Hooper v. Ry., 78 Ala. 213, decides that railroads may be ejected 
from land. There is, moreover, a common objection that no railway corporation may 
be deprived of the property by which it is toserve the public. Plymouth Ry. v. Colwell, 
39 Pa. St. 337. State v. Rives, 5 Ired. 297, contra. 


CORPORATIONS — ULTRA VIRES LEASE — RECOVERY OF RENT.— Where a corpo- 
ration made an w/tra vires lease, he/d that the amount of the rent that accrued while the 
lessee was in actual possession may be recovered from a surety on a bond conditioned 
for performance of the covenants of the lease. Bath Gaslight Co. v. Claffy, 45 N. E. 
Rep. 390 (N. Y.). See Nores. 


CRIMINAL LAW — HomICcIDE — SELF-DEFENCE — DUTY TO RETREAT. — Held, a 
person who is unlawfully attacked by another may stand his ground, and use such force 
as at the time reasonably appears to him to be necessary to protect himself. Sva¢e v. 
Hatch, 46 Pac. Rep. 708 (Kan.). 

This is true up to a certain point. Doubtless a person who is unlawfully assaulted 
may stand his ground and meet force with force, so long as there is no question of ex- 
treme violence or taking life. But where there is a state of facts such that the person 
attacked has the alternative of retreating or of killing his assailant, there seems no 
doubt that he ought to retreat. He should take his assailant’s life only when, in his 
opinion, as a reasonable man, that is the only means of saving his own. 9g HARVARD 
Law REVIEw, 214; State v. Donnelly, 69 Iowa, 705. ‘The Kansas court, on the con- 
trary, expressly repudiates this view, and lays down the dangerous principle that one 
unlawfully attacked need never retreat, but may meet force with force to the last 
extreme, 


Equity — INJUNCTION — PuBLIC NUISANCE. — The State authorities applied for 
an injunction against the keeper of acommon gambling-house. /e/d, that, though a 
common gambling-house is a public nuisance, the court would not issue an injunction 
unless irreparable injury is threatened to property or civil rights, which is not shown 
here. State v. Patterson, 37 S. W. Rep. 478 (Tex.). See Nores. 


EQuity — JUDGMENT CREDITOR’s BILL. — He/d, that equity will not entertain juris- 
diction of a bill by a judgment creditor, seeking to subject a widow’s right of dower, 
before assignment to her, to the payment of the judgment debt. Aarper v. Clayton, 
35 Atl. Rep. 1083 (Md.). 

Though there is not much authority on this point, the weight of opinion seems to 
be that equity will aid judgment creditors to reach the right of dower of the widow 
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before it has been assigned. 3 Pomeroy’s Eq. Juris. § 1 383. Her right before assign- 
ment of dower being a chose in action, and the better view being that, although a chose 
in action belonging to the debtor cannot be seized upon common law execution, yet it 
can be reached through the aid of equity (Hadden v. Spader, 20 Johns. 554), the de- 
cision in Davison v. Whittlesey, 1 MacArthur, 163, contra to the principal case, seems a 
more correct exposition of the law. As stated in the last mentioned case, it is unjust 
for the widow to defeat the rights of her creditors by neglecting to ask for a formal 
assignment; this forms another good ground for the interposition of equity. 


EQuity — SUBROGATION. — Petitioner, a tax collector, accepted a check in pay- 
ment of taxes on the land. The check was never paid, the drawer having become insol- 
vent. A statute required the payment of taxes in cash. Petitioner prayed that he 
might be subrogated to the lien of the State for the taxes thus paid. /e/d, petitioner’s 
case did not entitle him to the relief asked. Mercantile Trust Co. v. Hart, 76 Fed. 
Rep. 673. 

‘A third person who had advanced to the tax payer money with which to pay the 
taxes on the land could not ask subrogation. On the facts of the principal case the 
tax collector is substantially in the position of such third person; his act amounted to 
cashing the tax-payer’s check on his — the collector’s — individual account. The inter- 
esting question as to whether one can under any circumstances claim subrogation to 
the State’s lien for taxes, though touched on, is not discussed. 


EVIDENCE — DECEASED WITNESS— TESTIMONY GIVEN AT FORMER TRIAL. — 
A was accused of murder. On the preliminary trial B was a witness, and testified 
against him. A was present and had the opportunity of cross-examination. B after- 
wards died, and at a later trial the evidence was offered which B had given at the 
former hearing. e/d,it was inadmissible. C/ine v. State, 36 S. W. Rep. 1099; 37 
S. W. Rep. 722 (Tex.). 

The majority opinion does not seem sound. It is based on too strict a construction 
of that constitutional provision, which is found in almost every State, to the effect that 
in criminal prosecutions the prisoner shall be confronted with the witnesses against 
him. The court reads this language of the Constitution with absolute literalness, failing 
to appreciate the fact that it should be interpreted in the light of the history of the 
law. ‘The reasoning advanced, resting as it does on the literal words of the Constitu- 
tion, would apply equally well to dying declarations, although one would hardly think 
seriously of contending that these should be excluded. Formerly a few States did 
refuse to receive the reported testimony of a witness living at a former trial, and since 
deceased. But the cases are now practically unanimous against this view. Best on 
Ev. Am. ed., 472, 473; Jones on Ev. § 345. One of the latest adjudications on the sub- 
ject is by the United States Supreme Court in Mattox v. United States, 156 U. S. 237, 
240, a decision which is directly contra to the result reached in the principal case. 


INSURANCE — INTERPRETATION OF AN AVOIDING CLAUSE— VALIDITY OF A 
PrIoR Poticy.— The defendant company issued a policy to the plaintiff, containing 
the provision that if a subsequent policy should be taken on the same premises the 
policy should be void. The plaintiff took another policy containing the provision that 
it should be void if there existed any other policy. ée/d, that the taking of the second 
did not render the prior one void, but that the plaintiff could recover. Sweeting v. 
Mutual Fire Ins. Co., 34 Atl. Rep. 826 (Md.). 

As this was the first time the question had arisen in Maryland, the court were not 
bound by any decision in that State, but were at liberty to follow the opinion that, as the 
second was unenforceable as soon as issued, the condition in the first was not violated. 
Thomas v. Ins. Co., 119 Mass. 121; Jus. Co. v. Holt, 35 Ohio St. 189; Stacey v. Jus. Co., 
2 Watts & S. 506; Lindley v. Ins. Co., 65 Me. 368; Gee v. /us. Co., 55 N. H. 65; Zns. 
Co. v. Nichol, 35 N. J. Eq. 291; Jus. Co. v. Slaughter, 20 Ind. 520. The opposite result 
was reached in Carpenter v. ns. Co., 16 Pet. 495; Allen v. Ins. Co., 30 La. Ann. 1386; 
Somerfield v. Ins. Co., 8 Lea, 547; Biglers v. [ns. Co., 22 N. Y. 402; Tunke v. Ins Co., 
29 Minn. 347. These cases proceed on the theory that the second policy is not void 
at once, but that the provision in question only gives the insurer a defence in an action 
on the policy, and until that defence is taken the policy is not void, as its nullity does 
not appear upon its face. In order to answer this argument recourse must be taken 
to the intention of the parties and the provision viewed in that light. The obvious 


intention was to prevent the Dossivility of the insured over-insuring. This purpose is 
attained when he had only one policy on which he can recover. As the words of the 
provision will bear such an interpretation, it may well be said that the view taken in 
~ principal case represents the better “opinion; forin-it justice_and the real abject at 
t 


: ? ‘ 
&pravision prevail over a mere technicality. There is another or intermediate view 
taken in Hudbard v. Ins. Co., 33 Lowa, 355, that the validity of the prior policy turns on 
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the question whether the subsequent one has in fact been avoided. This opinion is 
clearly insupportable, for it makes the validity of an agreement between two parties 
turn on the arbitrary acts of a third party, which were not provided for in the agree- 
ment. ‘The opinion in the principal case is well reasoned. 


INSURANCE — SUBROGATION. — A lessor agreed with a sub-tenant to lay out any 
money received from his (the lessor’s) insurance on repairing, and the sub-tenant cove- 
nanted with his lessor to leave in repair. The sub-tenant then took out insurance 
with the plaintiff company in his own name, and on the destruction of the property re- 
covered the amount of insurance from the plaintiff. Ae/d, that the plaintiff might 
recover the amount which it had paid, the defendant having, for his own reason, 
released his lessor from the covenant to make good such damage, and thereby having 
deprived the plaintiff of its right of subrogation. West of England Ins. Co. v. Lsaacs, 
[1896] 2 Q. B. 377. 

A policy of fire insurance is a contract of indemnity, and the insurer on making good 
the loss is entitled to stand in the shoes of the insured. Darrell v. Tibbetts, 5 Q. B. D. 

60. Moreover the insurer is entitled to any rights which have accrued to the assured, 
whether fulfilled or unfulfilled. Castellain v. Preston, 11 Q. B. ID. 380. The release of 
the lessor, since there was no question of fraud on his part, was a valid one; but as 
the defendant had no right to release him, Monmouth Ins. Co. v. Hutchinson, 21 N. J. 
Eq. 107, it seems only reasonable that the assured should be liable to the insurer for 
the benefit, to which they had a right to be subrogated, and which was lost to the 
insurer by the act of the assured. 


PERSONS — SALE OF OPIUM TO WIFE. — He/d, that a husband may recover dam- 
ages from a druggist who, against the husband’s orders, has sold laudanum to his wife, 
in consequence of which she has become a confirmed subject of the opium habit, result- 
ing in the loss of her services and companionship. 25 S. E. Rep. 972 (N. C.). 

In North Carolina a husband is entitled to his wife’s earnings, so that the plaintiff 
has suffered a more tangible injury than mere loss of companionship. The court takes 
the ground that the defendant is liable because he has wilfully assisted the wife in 
doing an act which has deprived her husband of her services and companionship. To 
be sure it was in the course of business and with the purpose of gain, but that hardly 
justifies the voluntary infringement of the husband’s rights. Hoard v. Peck, 56 Barb. 
202, is in accord with the principal case. It would be interesting to see whether the 
same view would be taken to-day in jurisdictions where by statute a married woman is 
practically independent. In such States it seems that the same rule should apply to 
actions by the wife for loss of her husband’s companionship under like circumstances. 


PROPERTY — ADVERSE POSSESSION — INFANCY OF TENANT IN COMMON. — In an 
action for the recovery of land, by tenants in common, 4e/d that the minority of one 
tenant in common will protect the entire property held in common from the operation 
of the Statute of Limitations in favor of an adverse claimant in possession. Garret v. 
Weinberg, 26S. E. Rep. 3 (S. C.). 

‘There seems to be no reason why the minority of one tenant in common should pre- 
vent the Statute from running against the adult tenants. The defendant has had ad- 
verse possession for the statutory period. But the infant tenants, having been under a 
disability during that time, are protected. The adults, however, have labored under 
no disability, and against their claims the defendant should be allowed to plead the 
Statute of Limitations. The contrary doctrine, as held in South Carolina is the result 
of early decisions in that State, adopted with reluctance in later cases. A/i// v. Saunders, 
4 Rich. 521. 


PROPERTY — CONSTRUCTION OF WILL— ELECTION. —In an action to which 
plaintiff was not a party, it was decided that on the death of one of testator’s married 
daughters without children her share should go to her sisters. Plaintiff through his 
wife received a share under such division. On her death, he now claims that the will 
should be construed to give her property to her heirs generally, including him. /e/d, 
that, having acquiesced in the above distribution of a similar interest, he could not 
now contend for a contrary interpretation of the will. /# re Lart, [1896] 2 Ch. 788. 

The point decided is a novel one. The only cases cited by counsel, holding that 
where one stands by while a will in which he is interested is being interpreted he is 
bound by the result, were distinguished by the court on the ground that the exact 
claim now presented had not been decided in the previous judgment. The gift to the 
first daughter, though similar, was not identical with the one in question. The result 
reached, however, is clearly correct, resting on the broad and ancient doctrine that a 
man taking a benefit under an instrument may not maintain inconsistent positions. 
See 4 Com. Dig. 76. It has frequently been held that one who accepts a benefit under 
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a will agrees to the whole of it. It would seem by analogy, that one knowing all the 
facts, who accepts a gift under one construction, agrees to have that construction ap- 
plied to the whole will. 


PROPERTY —- COVENANT OF WARRANTY — MEASURE OF DAMAGES. — Heé/d, that an 
evicted covenantee may recover of a remote warrantor of the title the sum received b 
such warrantor from his immediate grantee as the price of the land, though suc 
covenantee himself paid to his immediate grantor a less sum. Hollingsworth v. Mexia 
37 S. W. Rep. 454 (Tex.). , 

In an action on a warranty of title to land by the immediate covenantee, nearly all 
the States outside New England fix the damages for total eviction at the amount of 
the purchase money, on the ground that, as this is simply a substitute for the ancient 
real warranty, the thing promised is to restore the value of the land at.the time of the 
covenant. Pitcher v. Livingston, 4 Johns. 1; Sutton v. Page, 4 Tex. 142. If this 
ground is correct, it is difficult to see how the liability of the covenantor can be in- 
creased or diminished by any subsequent dealings with the land. Several courts, how- 
ever, have held that the liability of the covenantor is limited tothe price paid by the 
plaintiff, if that is less than the covenantor received. Crisfield v. Storr, 36 Ind. 129; 
Mette v. Dow, 9 Lea. 93; Williams v. Beeman, 2 Dev. 483. The rule of the principal 
case is followed in Brooks v. Black, 68 Miss. 161, Lawrence v. Robertson 10 S. C. 8, and 
Mischke v. Baughn, 52 Iowa, 528. 


PROPERTY — JUDGMENTS — COLLATERAL ATTACK.— He/d, a sale of land by an 
administrator, confirmed by the Orphan’s Court, made on its order on the adminis- 
trator’s petition, alleging death of the intestate seised of the land, the existence of the 
debt, the insufficiency of personal estate, and the necessity of selling the land to pay 
the debt may be attacked collatera!ly by the heirs, for want of jurisdiction of the 
Orphan’s Court, because the debt was barred by the Statute of Limitations, and the 
land was by provision of statute relieved from the lien of the decedent’s debt, though 
the want of jurisdiction does not appear upon the record. Rees v. Wildman, 35 Atl. 
Rep. 1047 (Pa.). 

It is a well established rule of law, that, if a court has no jurisdiction, its judgment 
may be collaterally attacked. The reason for this is obvious. But the principal case 
is one in point, and resembles closely the cases involving the administrator’s sale of a 
living person’s estate, where it has been held that the sale is absolutely void. ochum- 
sen v. Suffolk Savings Bank, 3 Allen, 87; Scott v. McNeal, 14 Sup. Ct. Rep. 1108. 


PROPERTY — LIABILITY FOR RENT — DESTRUCTION OF PREMISES — EVICTION. — 
The plaintiff leased to defendant a “landing” ona river. By an extraordinary flood 
the bank was swept away, so that no practicable landing was left. Works were also 
built in the river by the lessor’s authority, which prevented access to the shore. é/d, 
that defendant’s liability for rent was extinguished ; first, because the property leased 
was wholly destroyed; and secondly, because he might be considered as evicted by the 
lessor’s acts. Waite v. O’Neil, 76 Fed. Rep. 408. See Nores. 


PROPERTY — LICENSE TO CUT TIMBER — REPLEVIN. — The owner of some timber 
land gave a license to enter on the land and cut the timber for the licensee’s own use; 
The plaintiff purchased this license for valuable consideration. The owner then sold 
the land to the defendant, reserving to himself and his assigns the timber and the right 
to enter and cut it. The defendant cut and carried off a part of the timber and on 
demand by the plaintiff refused to give it up. edd, in an action of replevin, that the 
plaintiff could recover. Carroday, C. J. dissenting. Keystone Lumber Co. v. Kolman, 
69 N. W. Rep. 165 (Wis.). 

The case presents a new and interesting question, and the court consequently dis- 
cuss it from an a@ priori standpoint. The opinion of the majority is at least ingenious, 
based on the ground that the defendant is the agent of the plaintiff, and that therefore 
the act of severing is done by the plaintiff's agent so that he thereby acquires title. 
The opinion of the dissenting judge shows closer legal reasoning. His contention is 
that the defendant’s act was a tort against the owner of the timber, since the title re- 
mained in him until the severance by the licensee, and that the plaintiff had no right 
to waive tais tort as it was not against him, and adopt the defendant’s ——— act. 
That the defendant would be liable also to the licensor, the owner, seems clear, because 
the tort was against him in a destruction of his property. Whether the plaintiff might 
have an «ction on the case against the licensor or against the defendant for making 
his license less valuable is another matter. It is submitted that the opinion of the dis- 
senting judge represents the better view. 


PRrovERTY — RENT CHARGE. — He/d, that an action of debt will not lie against a 
tenant for years for the non-payment of a rent charge issuing out of the land of which 
he is in possession. /n re Herbage Rents, [1896] 2 Ch. 811. 


St 
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Although this case is not likely to come up in this country, where rent charges are 
almost unknown, it is of great importance in England, and it is curious that the exact 
point has never before been adjudicated upon. The ancient action at law for the non- 
payment of a rent charge was by assize of novel disseisin (Lumley on Annuities, 388), 
and when real actions were abolished it was held that debt would lie for the rent. 
Thomas v. Sylvester, L. R. 8 Q. B. 368. But the parties liable remained as before, the 
terre-tenants, or those only who had an estate of freehold in the premises. The gran- 
tee of the rent, however, could distrain the goods of the tenant for years, or even of a 
stranger, on the land. Gilbert on Distress, 35. 


PROPERTY — WILLS — CONDITIONS IN RESTRAINT OF MARRIAGE. — Hed, that the 
rule that conditions in restraint of marriage are void does not apply to second mar- 
riages. Herd v. Catron, 37 S. W. Rep. 551 (Tenn.). See Nores. 


PROPERTY — WILLS — EXECUTORY DEVISE AFTER DEATH “ WITHOUT IssUE.” — 
A testator devised property to his son and his heirs, but provided that in case the son 
should die “ without issue of his body, then the same to go to the heirs of N.” In 
other parts of the will, the testator had provided for various children and grandchildren. 
Held, that the other provisions of the will and the use of the word “then ” show that 
the testator meant by the words “ without issue of his body,” a definite failure of issue 
during his son’s life. Such being the case, the devise to the heirs of N. is valid as an 
executory devise. Strain v. Sweeney et al., 45 N. E. Rep. 2o1 (Ill.). 

The above case illustrates the tendency of the American courts not to be bound b 
fixed rules of construction, and to follow a testator’s supposed intention, even rte 
the evidence of such intention is slight and of a conjectural character. See Jarman on 
Wills, 6th Am. ed., *1320, n. 1. 

PROPERTY — WILLS — “ SURVIVOR ” CONSTRUED AS “ OTHER.” —A testator de- 
vised property to his wife for life, and on her death to his eight children “to them and 
their heirs and assigns forever, and in case of the death of any one of them without 
issue living at the time of his or her death, I do give and devise his or her share to the 
survivor or survivors.” /e/d, the word “survivor ” must be taken to have been used 
in its natural and ordinary sense, and not in the sense of the word “ other.” <Axderson 
v. Brown, 35, Atl. Rep. 937 (Md.). 

There are few American authorities on this point of construction, and those few 
treat the matter very summarily. The question, however, has arisen often in England, 
and the opinion of the court in the present case is based on the result of the English 
decisions. In 7wist v. Herbert, 28 L. T. (N.S. ) 489, Lord Selborne says, ‘“ The words 
‘survivor’ or ‘survivors’ are to be taken in their natural and primary sense, except 
when there is some reason which justly leads to another conclusion.” See also Maden 
v. Zaylor, 45 L. J. Ch. 569. A common case where “survivor” would generally be 
construed as “ other” occurs when property is given to A and B in fee as tenants in 
common, with an executory devise to the survivor on the death of either without issue, 
and a further executory devise over on the death of both without issue. In such a 
case, if A should die first leaving issue, and then B should die without issue, the prop- 
erty would go to A’s issue, although they are not technically included in the word 
“survivor”; otherwise there would be an intestacy, as the second executory devise was 
contingent on the death of both A and B without issue. See Smith v. Osborne, 6 H. L. 
374- 

PuBLIC OFFICER —LIABILITY FOR PuBLic Monerys.— The defendant, a town 
supervisor, deposited with a firm of bankers, to his credit as supervisor, public moneys 
in his hands. The banking firm failed, and the money was lost. The defendant acted 
in good faith and without negligence. Action was brought by the county treasurer on 
the defendant’s official bond. //e/d, on grounds of public policy, that the defendant, 
being under the duty to account asa debtor for the public funds in his custody, was 
liable. 7illinghast v. Merrill, 45 N. E. Rep. 375 (N. Y.), Gray, J. dissenting. 

Strangely enough this question is now passed upon for the first time by the New 
York Court of Appeals. The decision seems to reach a just result, and to be in accord 
with cases in other jurisdictions, which hold that a public officer, required to account for 
public moneys coming into his hands, is liable, even though the money be lost by theft, 
bank failure, or the like, without his fault, unless relieved from this responsibility by 
statute. See a recent case, Fairchild v. Hedges, 44 Pac. Rep. 125; U. S. v. Prescott, 
3 How. 578; Inhabitants of Hancock v. Hazzard, 12 Cush. 112; State v. Harper, 6 Oh. 
St. 608; 1 Dillon on Munic. Corp. § 237, n. 4; decisions cited in the principal case. 
But see also the dissenting opinion of Hoyt, C. J., in Fairchild v. Hedges, supra. 

The court, in the principal case, by stating the defendant's liability as that of a 
debtor, probably did not mean to imply that he was not a trustee. That a public 
officer, much like a de/ credere factor, is a trustee, although held to the strict liability 

















RECENT CASES. 387 


of a common law debtor, is indicated by the fact that he may be indicted as an em- 
bezzler. Furthermore, it would seem clear that, if the officer became bankrupt, and 
the public funds were traceable, the organization to which he was responsible would 
have a specific claim on the funds and would not come in as a general creditor. The 
court, in the principal case, leaves open the question as to the legal result were the 
officer prevented from responding by the act of God or the public enemy, intimating, 
however, that in this case he would be exonerated. There is thus suggested a very 
strong analogy between a public officer and a common carrier. 


SURETYSHIP — RIGHT TO RESERVE FunD.—A building agreement between the 
United States and a contractor provided for the retention of ten per cent of the con- 
tract price until the completion of the work. After beginning the work, the contractor 
agreed to deliver this reserve to the plaintiff bank, because of advances then made by 
it for the purpose of going on with the work. The contractor defaulted, and his surety 
completed the contract. /7e/d, that the lien of the bank was inferior to the rights of 
the surety in the reserve. Bank v. U.S., 17 Sup. Ct. Rep. 142. 

The case presents an interesting application of the doctrine that the reserve is as 
much for the indemnity of the surety as of the party to whom the guaranty is given; 
Bragg v. Shain, 49 Cal. 131, and this equity of the surety arose at the time of his 
entering into the guaranty. The assignee of the contractor could acquire only such 
rights as the contractor had, and these were subject to the rights of the United States 
and the surety in the reserve. To hold the assignee entitled to the fund would be to 
deprive the surety of the indemnity of this reserve, and so alter the terms of his 
guaranty, thereby releasing him. Calvert v. Dock Co., 2 Keen, 638. 


Torts —CONTRIBUTORY NEGLIGENCE IN MITIGATION OF DAMAGES. — Held, that 
where the defendant’s negligence was the direct or proximate cause of the plaintiff’s 
injury, contributory negligence on the part of the plaintiff will not prevent a recovery, 
but will be considered in mitigation of damages. Southern Ry. Co. v. Pugh, 37 S. W. 
Rep. 555 (Tenn.). 

This case apparently represents the established rule of the Tennessee courts. See 
Nashville Ry. Co. v. Smith,6 Heisk. 174. The doctrine seems to be essentially the 
same as that of “comparative negligence ” and of similar rules adopted in Georgia and 
other American jurisdictions. See Beach on Contributory Negligence, 2d ed., §§ 72- 
99; Cooley on Torts, 2d ed., 813-816; Rev. Stats. of Florida (1892), 764, 1008. The 
Illinois courts have, however, in recent divisions, discarded their anomalous doctrine 
of comparative negligence. 8 HARVARD LAW REVIEW, 279, 356; 2 Jaggard on Torts, 
979. It seems unfortunate that the courts in Tennessee do not also see their way clear 
to the adoption of a better rule, such as that of the prevailing common law rule repre- 
sented by Meal v. Gillett, 23 Conn. 437. Unquestionably there is something to be said 
in favor of the rule in the principal case (Beach on Contributory Negligence, § 95), 
but it would seem that practical considerations, such as the impossibility oftentimes 
of equitably apportioning the damages in common law courts, should lead to its 
abandonment. 


Torts— MASTER AND SERVANT—RELIEF ASSOCIATION.—In an action by a 
servant against a railway company to recover damages for an injury through negli- 
gence, Ae/d that a plea that the servant accepted benefits as a member of a relief 
association, organized by the company, under the agreement that he thereby relin- 
quished his right of action, does not constitute a good defence, since it does not 
sufficiently appear that his contract was not voidable for want of consideration. C., 2. 
& Q. Railway Co. v. Miller, 76 Fed. Rep. 439. 

The court go on the assumption that the stipulation in question is not opposed to 
sound public policy; and this would seem to be correct, inasmuch as the employee 
retains, until after he sustains the injury, the right to elect whether he will sue the 
company for negligence or accept benefits from the association. Leas v. Penn Co., 37 
Fed. Rep. 423; Johnson v. Phil. & Read. R. R., 163 Pa. 127. But in cases of this 
character, where the contract invoked as a defence lies close to the line of public 
policy, it would seem doubly necessary that a sufficient consideration to support such a 
contract should appear with great clearness. Razlroad Co.v. McGraw, 45 Pac. Rep. 383. 


Torts — PROXIMATE CAUSE—INJURIES FROM FRIGHT.— Defendant, by negli- 
gent \driving, frightened plaintiff so that she afterward suffered a miscarriage and a 
long illness. Ae/d, that no recovery may be had for injuries resulting from fright, 
caused by negligence of another, where no immediate personal injury is received, and 
that the negligence was not the proximate cause of the miscarriage. A(itchell v. Roch- 
ester Ry. Co., 45 N. E. Rep. 354 (N. Y.). 

This reverses in a short opinion a long and carefully reasoned decision in the Cir- 
cuit Court, 25 N. Y. Supp. 744, affirmed by the Supreme Court, 28 N. Y. Supp. 1136. 
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The Court of Appeals is influenced largely by fear of opening the way for speculative 
claims, and admits no distinction in this respect between cases where the suffering is 
purely mental and those where the actual physical damage follows. The reasoning of 
the lower court, 25 N. Y. Supp. 744, is much more satisfactory, though of course the 
authority of Victorian Ry. Commissioners v. Coultas, 13 App. Cas. 222 (Privy Council), 
is very strong in support of the final decision. The case is discussed at length in a 
note, 7 HARVARD LAW REVIEW, 304. See also 10 HARVARD LAw REVIEW, 239. 
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GENERAL Dicest. 1896. Vol. I., New Series. (Sept. 1, 1895, to July 
1, 1896.) Rochester: The Lawyers’ Co-operative Publishing Co. 
1896. pp. viii, 1709. 

GENERAL Dicest. Quarterly Advance Sheets. (Supplement to Vol. I., 
New Series.) (No. 1, to October, 1896.) Rochester: The Law- 
yers’ Co-operative Publishing Co. 1896. pp. 504. 

A new scheme has been adopted for the publication of the General 
Digest. It is proposed to make the permanent volume semi-annual, and 
to confine it to cases that have already appeared in the official reports 
and those never to be officially reported. Digests of cases before they are 
incorporated in the official reports will be published in Quarterly Advance 
Sheets. These are convenient paper-bound volumes containing from four 
thousand to eight thousand cases each, and excellent as to classification. 
The permanent volume for 1896 is well arranged and the cases are suc- 
cinctly digested. Judged by these its first specimens, the new plan would 
seem to be an improvement on older methods. R. L. R. 





FEDERAL JURISDICTION AND PROCEDURE. By William A. Maury, LL. D., 
Professor in the Law School of Columbian University. Washington: 
W. H. Lowdermilk & Co. 1896. pp. 54. 

While designed for the use of the student, this little compilation will 
unquestionably prove helpful to the profession. Its chief value lies in 
placing before the reader, in a convenient way, the recent Acts of Con- 
gress providing, among other things, for the establishment of the United 
States Circuit Courts of Appeals, and for the determination of their juris- 
diction. To these the compiler has wisely added the several provisions of 
the Constitution bearing on the Judicial Power, certain provisions of the 
Revised Statutes relating to that power and regulating the appellate power 
of the Supreme Court, Rules of the Supreme Court, and an excellent selec- 
tion of forms. The limitations of this work, however, incident to its size 
and general Scope, are apparent ; and for a complete presentation of the 
subject the student and the lawyer alike will be forced to turn to larger 
works, and to the Revised Statutes and Statutes at Large of the United 
States. While the absence of an index is not so much to be regretted, it 
would seem that, considering the nature of the volume, certain of the 
compiler’s notes, and especially those containing citations to decided 
cases, might better have been placed at the foot of the page, instead of 
being introduced in the text between the sections of statutes. 

H. D. H. 





